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In the Court of Appeals of the District of Columbia. 


No. 2578. 


Alexander Porter Morse et al., Appellants, 

vs. 

The United States of America to the Use of Mattie McC. IIine 

et al. 


a 


Supreme Court of the District of Columbia. 
At Law. No. 48380. 


The United States of America to the Use of Mattie McC. IIine 

and Robert E. IIine, Plaintiffs, 

• vs. 

Alexander Porter Morse, The Union Trust Company of the 
District of Columbia, and Daniel Boone Clarke Waggaman, Ex¬ 
ecutors of Daniel B. Clarke, Deceased, Defendants. 


United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 


Declaration. 

Filed March 5, 1906. 

In the Supreme Court of the District of Columbia. 
At Law. No. 48380. 


The United States of America to the Use of Mattie McC. IIine 

and Robert E. Hine, Plaintiff, 

vs. 

Thomas E. Waggaman and Daniel B. Clarke. 


The plaintiff, the United States of America, who sues at the in¬ 
stance and to the use of Mattie McC. Hine and Robert E. IIine, com¬ 
plains of the defendants in this suit, Thomas E. Waggaman and 
Daniel B. Clarke, of a plea that they, the said defendants, render to 
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the said plaintiff the sum of eighteen thousand dollars lawful money 
of the United States which the said defendants owe to and unjustly 
detain from the said plaintiff; 

For that whereas, heretofore, to wit, on the seventh day of July, 
1899, at the District of Columbia, there was, and for some time there¬ 
tofore had been, depending in the Supreme Court of the District of 
Columbia a certain cause in equity, wherein the said Mattie McC. 
Mine was complainant and the said Robert E. I line and other per¬ 
sons were defendants, which cause was numbered and designated as 
equity suit No. 20,2*25, upon the docket of the said Court, and in 
which said cause the said Mattie McC. Hine, in and by her bill of 
complaint therein filed, sought and prayed to procure the sale, by 
a decree of the said Court, of a certain parcel of real estate situate 
in the District of Columbia and mentioned and identified in 


2 the said bill; 

And whereas, at the time and place aforesaid, the said Supreme 
Court of the District of Columbia had passed a decree in the said 
cause, which said decree was dated on the 6th day of July, 1899, in 
and by which decree the said Court had, agreeably to the prayer of 
the said bill of the said complainant, adjudged, ordered and decreed 
the sale of the said parcel of real estate mentioned in the said bill 
of complaint and had appointed and constituted the said Thomas E. 
Waggaman, hereinbefore named as one of the defendants herein, to 
l>e sole trustee for the purpose of selling the said real estate, and had 
directed that he should return the proceeds which he should receive 
from the said sale into the said Court and should, before proceeding 
or assuming to act as such trustee or to make the said sale, file with 
the clerk of the said Court a bond to the United States of America, 


executed by himself, the said Thomas E. Waggaman, with a surety 
or sureties to be approved by the said Court or one of the justices 
thereof, in the penalty of eighteen thousand dollars, conditioned for 
the faithful performance of the trust reposed in him by the said 
decree, or which might, by the further order or decree of the said 


Court in the premises be reposed in him; 

Thereupon, on the day and at the place aforesaid, the said de¬ 
fendant Thomas E. Waggaman, by the name of Thos. E. Wagga¬ 
man, as principal, and the said defendant Daniel B. Clarke, bv the 
name of Danl. B. Clarke, as surety, in accordance with the 
3 requirement of the said decree of the said Court and to the 
end that the said Thomas E. Waggaman might be qualified 
to act and should act as trustee to sell the said real estate, by their 
certain writing obligatory, sealed with their respective seals, and now 
shown to the Court, the date whereof is a certain day and year 
therein mentioned, to wit, the day and year aforesaid, did acknowl¬ 
edge themselves, jointly and severally, to be held and firmly bound 
unto the United States of America in the sum of eighteen thousand 
dollars, to be paid to the said United States of America by the said 
defendants; to which said writing obligatory was attached and under¬ 
written a certain condition to the effect that the said obligation 
should be void if the said Thomas E. Waggaman, haying been as 
aforesaid appointed trustee to sell the said estate mentioned in the 
said proceedings in the said equity cause, should well and truly dis- 
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charge his duties as such trustee and should in all things obey such 
order and decree as the said Court should make in the premises; 
which said writing obligatory was thereafter, to wit on the day and 
at the place aforesaid, filed by the said Thomas E. Waggaman with 
the clerk of the said Court and the same, and the surety named 
therein, were approved and accepted by the said Court and by 
Charles C. Cole, one of the justices of the said Court, as and for the 
bond so as aforesaid required by the said Court to be given in ac¬ 
cordance with the decree aforesaid by the said Thomas E. Waggaman 
as trustee to sell the said real estate, which said writing obligatory, 
with the said condition thereunder written, is in words and figures 
and of the tenor following: 

4 In the Supreme Court of the District of Columbia. 

In Equity. No. 20225. Docket 46. 

Mattie McC. Hine 
vs. 

Robert Edward Hine et al. 

Know all men by these presents, that we, Thomas E. Waggaman. 
principal, and Daniel B. Clarke, surety, all of the District of Colum¬ 
bia, acknowledge ourselves indebted to the United States of America 
in the penal sum of eighteen thousand dollars for the payment of 
which we bind ourselves and every of our heirs, executors and ad- 
ministrators, jointly and severally, for and in the whole. Sealed 
with our seals, and dated this 7th day of July, A. D. 1899. 

Whereas the said Thomas E. W aggaman has been duly appointed 
trustee to make side of the real estate in the proceedings in this 
cause mentioned. 

Now the condition of the above obligation is such, that if the above 
bounden Thomas E. Waggaman shall well and truly discharge the 
duties devolving upon him as such trustee and shall in all things 
obey such order and decree as this Court shall make in the premises, 
then the above obligation to be void and of no effect ; else to be in 
full force and virtue. 

THOS. E. WAGGAMAN. [seal.] 
DANL. B. CLARKE. [seal.] 

Witness : 

W. P. BOTELER. 

Approved this 7th day of July, 1899. 

CHAS. C. COLE, 

Asso. Justice S. C. D. C. 

5 And the said plaintiff further says that the said defendant 
Thomas E. Waggaman, having been as aforesaid appointed 

trustee to make sale of the real estate in the said proceedings in the 
said equity cause mentioned, did not well and truly discharge the 
duties devolving upon him as such trustee and did not in all things 


4 


ALEXANDER PORTER MORSE ET AL. VS. 


obey such order and decree as the said Court made in the said prem¬ 
ises. but the said defendant Thomas E. Waggaman did as such trus¬ 
tee act and conduct himself improperly, untruly and unfaithfully 
and did fail and refuse to obey a certain order and decree made by 
the Court in the premises, in this, namely; 

That thereafter, to wit on the ninth day of July, 1899, the said 
Thomas E. Waggaman. having been as aforesaid appointed and con¬ 
stituted trustee to sell the real estate hereinbefore mentioned, and 
having, in accordance with the requirement of the said Court in the 
premises, executed and delivered and filed the said writing obliga¬ 
tory heretofore mentioned and set out, did enter upon and assume 
the duties of such trustee and did undertake and assume to act as 
such trustee and as such trustee to sell the said real estate in pursu¬ 
ance of and in accordance with the authority and provisions of the 
said decree hereinbefore mentioned and stated to have been passed 
bv the said Court on the sixth dav of .Julv, 1899, and did as such 
trustee sell the said real estate for a certain price and did collect and 
receive from the purchaser of the said real estate the said price 
thereof, so that, by reason of the premises, thereafter, to wit on the 
19th day of July. 1899, there came into and remained in the hands 
of the said defendant Thomas E. Waggaman. a large sum of 
fi monev. that is to sav the sum of eight thousand one hundred 
and fortv-seven dollars and seventv-two cents, the said sum 

t . %j * 

being the balance of the proceeds of the said sale so as aforesaid made 
by the said defendant and remaining in bis hands after the payment 
from the said proceeds of all the necessary and proper expenses, costs 
and charges of the said sale, which said sum. being the balance of 
the said proceeds, it was and is the duty of the said defendant, as 
trustee aforesaid, to pay and deliver into the registry of the said 
Court: but the said defendant. Thomas E. Waggaman, did not pay 
and deliver, and has not paid and delivered, the said sum of money, 
or anv part thereof, into the registry of the said Court or to anv 
officer of the said Court or to any person authorized by the said Court 
to receive the same or any part thereof, but the said sum remains 
wholly unpaid and unaccounted for; 

And the said plaintiff further says that, thereafter, to wit on the 
21st day of November. 1905. the said Supreme Court of the District 
of Columbia holding an equity term, upon consideration of certain 
appropriate motions to that end made by divers parties to the said 
equity cause, did pass and enter in the said cause a certain decree, 
which said decree is in words and figures as follows: 

In the Supreme Court of the District of Columbia. 

In Equity. No. 20225. 

Mattie McC. Hine 
vs. 

Robert E. Hine et al. 

7 This cause coming on again to be heard upon the motions 

heretofore filed by the complainant Mattie McC. Hine and 
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the defendant Robert E. I line by his next friend, for an order re¬ 
quiring Thomas E. Waggaman, trustee appointed herein by this 
Court, to pay into Court the sum of $8,147.72, reported by the said 
trustee to be due from him, upon consideration of the said motions 
and of the answer made by the said trustee to the rule heretofore 
laid upon him to show cause why he should not pay the said sum, 
it is this 21st day of November, 1905, adjudged, ordered and de¬ 
creed that the said Thomas E. Waggainan pay into the registry of 
this Court the said sum of $8,147.72 with legal interest thereon 
from the 1st day of August 1904, within ten days from service of a 
copy of this order upon the solicitor of the said Thomas E. W ag- 
gaman. 

WENDELL P. STAFFORD, Justice. 


And thereafter, to wit on the 22nd day of November, 1899, a 
copy of the said decree was duly served upon one Irving \\ illiam- 
son, Esq., who was then and had been the solicitor in the said cause 
of the said defendant Thomas E. Waggaman, and who, as such 
solicitor, duly accepted such service of the said copy; 

But, the plaintiff further says, the said defendant Thomas E. 
Waggaman, did not obey the said decree of the said Court, and did 
not pay and has not paid into the registry of the said Court the 
said sum of eight thousand one hundred and forty-seven dollars and 
seventy-two cents, or any part thereof, and did not pay and has not 
paid the said sum or any part thereof to any officer of the 
8 said Court or to any other person authorized to receive the 
same, but to the present time has wholly failed and refused, 
and now doth fail and refuse, to pay the said sum or any part thereof 
in accordance with the said decree of the said Court passed in the 
said cause, although the said defendant has often been requested to 
pay the said sum. 

And the said plaintiff further says that, thereafter, to wit on the 
5th day of November, 1905, at the District of Columbia, the said 
defendant Daniel B. Clarke was by the said plaintiff, duly and fully 
informed of the premises and was by the said plaintiff requested to 
pay into the registry of the said Court the said sum of eight thou¬ 
sand one hundred and forty-seven dollars and seventy-two cents; but 
the said defendant Daniel B. Clarke refused so to pay the said sum 
or any part thereof, and still does refuse and has wholly failed to 
pay the said sum or any part thereof, and to the present time the 
said defendants have not paid, nor has either of them paid, the said 
sum or any part thereof into registry of the said Court, or to any 
officer of the said court, or to any other person autho¬ 
rized to receive the same, but the same remains wholly 
due and unpaid to the damage of the said plaintiff in the 
sum of eighteen thousand dollars; and the said plaintiff claims on 
account thereof the sum of eighteen thousand dollars, with legal 
interest thereon from the 19th day of July, 1899, together with the 
costs of this suit. 

WM. H. ROBESON, 

CHARLES A. KEIGWIN, 

Attorneys for Plaintiff. 
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Pleas of Defendant Daniel B. Clarke. 
Filed March 27, 1906. 


1. To the First Breach in the Declaration Assigned. 


1. in bar of any recovery, in this action, by the plaintiff, upon 
the first breach in the Declaration assigned, for or in respect of any 
supposed interest, benefit, or behoof of the said Robert E. Iline, one 
of the persons at whose instance, and for whose use, the plaintiff 
hath in the Declaration against this defendant complained, this de¬ 
fendant saith: 

That, before any of the times in the Declaration mentioned, to- 
wit, on the 27th day of June, 1895, one Robert B. Iline had de¬ 
parted this life, in fact, seized and possessed, in fee simple, of divers 
valuable pieces or parcels of improved real property, yielding rent, 
situate in the City of Washington, in the District of Columbia, and, 
amongst such pieces or parcels, of a certain Lot numbered 32, in 
one Shepherd’s subdivision of Square 164, improved by a certain 
brick dwelling, and known a< premises No. 1712 L Street, north¬ 
west, and leaving, as his widow, one Mattie McC. Iline, and as his 
onlv son and decendant. Robert Edward Iline, then but five vears of 

9 ' I 

age, and of whom the said Mattie McC. was mother, and leaving, 
also, a certain Last Will and Testament, whereby the said Robert B. 
in fact, devised all of the said pieces or parcels of improved realty, 
unto the said Mattie McC., for life, but expressly charged, in her 
hands, with insurance and repairs, and unto the said Robert 
10 Edward, after her death, with certain limitations over, in 
favor of third persons, in case the said Robert Edward should 
l>e deceased, at the time of any the remarriage of the said Mattie 
McC., a true and certified copy of which said Last Will and Testa¬ 
ment is here shown to the court, and now, in this Plea, at this par¬ 
ticular place thereof, by reference, incorporated, though, for con¬ 
venience, in fact, only filed with these Pleas, and marked A; 

That the said Mattie McC. is one of the persons, and the said 
Robert Edward, the other of the persons at whose instance and for 
whose use, the Plaintiff is alleged in the Declaration to bring the 
present action; 

That, on the 6th day of March, 1899, and while all of the said 
pieces or parcels of improved real property were still yielding rent, 
and remained, in fact, vested in the said Mattie McC. and the said 
Robert Edward, under and according to the terms and effect of the 
said Last Will and Testament, and not otherwise, the said Mattie 
McC. filed, in the Supreme Court of the District of Columbia, against 
the said Robert Edward and against such third persons aforesaid, 
her certain bill in equity, praying a decree for the sale of the said 
Lot numbered 32 in the said subdivision of square numbered 164, 
and, in fact, in effect, alleging, as grounds for such decree, that the 
said Robert B. had died seized and possessed of the said Lot. as 
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aforesaid, apd leaving the said Last Will and Testament, whereby 
he had devised all of his real estate, unto the said Mattie McC., his 
widow, who was still unmarried, for her life, with remainder over, 
after her death, unto the said Robert Edward, his only child 
11 and descendant, who was now but nine years of age. and 
with subsequent limitations over, unto certain other persons, 
in case the said Robert Edward should be deceased, at the time of 
any the remarriage of the said Mattie McC.; that the said dwelling 
house upon the said Lot had been constructed some years prior to 
the filing of the said bill, and was not only deteriorating, for want 
of repairs, but. remained at times, unproductive, for want of tenants; 
that, after deducting the expenses of taxes and repairs, the returns 
from the said improved Lot had become very inconsiderable; that 
when the said life estate of the said complainant should fall in, the 
said improved Lot must, in the natural course of events, ]>os$ess but 
small value to the remainderman, or to those who, in case of his 
decease, would become interested in the said Lot, and be worth much 
less than the amount presently obtainable for the said Lot, if sold 
under the said decree to the said bill prayed; that the sum of $8,000 
could then be obtained for the said Lot, if so sold; that a decree for 
the sale of the said Lot, under section 973 of' the Revised Statutes of 


the United States, relating to the said District, would not only add 
to the income of the said complainant, and enable her the better to 
provide for the said Robert Edward, during his minority, but would 
place, at the determination of the life of the said complainant, in 
the hands of the said Robert Edward, or in those of such as. in case 
of his decease, might be interested in the said Lot, a much larger 
sum than could be obtained for the said premises, at the ]>eriod when 
the said life estate of the said complainant should become extinct; 

and that, in fine, a sale of the said Lot, under the said decree 
1*2 in the said bill proved, had become absolutely necessary in 
the interest of all directly or indirectly in the said Lot con¬ 
cerned. 


That, thereafter, in the cause purported to be commenced by the 
filing of the said bill in equity, to-wit, on the 6th day of .July, 1899. 
the Honorable Charles C. Cole, then one of the Associate Justices of 
the said Court, and in that character then assuming to act, did, in 
fact, sign a certain paper writing, purporting to be the act of the 
said court, and. further, also, in fact, purporting as follows: to 
adjudge the sale, as well as the expediency of the sale, of the said 
improved Lot, under the prayer and allegations in the said bill in 
equity contained; to appoint Thomas E. Waggaman, (one of the 
defendants in the present action,) trustee to make such sale; to 
devest the titles in the said Lot, of all of the parties to the said cause 
so purported to be commenced, from and out of the said parties, and 
to vest the said titles in him, the said Thomas E. for the purpose of 
making such sale of the said Lot, and for the purpose of executing 
a conveyance therefor; to direct the said Thomas E., upon such side 
by him made of the said Lot, to return the proceeds of such sale into 
the said court, to be, under the direction of the said court, disposed 
of; and to require the said Thomas E. to execute unto the United 
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States of America, Bond, with surety or sureties to be approved by 
the said court, in the penalty of $18,000, conditioned for the faith¬ 
ful performance by the said Thomas E., as well of the duties in him 
purported to be reposed, in and by the said paper writing, so signed 
as aforesaid, as of such duties as might in him be thereafter 


Id purported to be reposed, in and by any further paper writing, 
purporting to be a decree or order in the cause aforesaid; 

That, thereafter, on the 7th day of July, 1899, there was, in fact, 
executed and delivered, by the said Thomas E., as principal and 
by this defendant as his surety, a certain supposed instrument of 
writing, in fact, purporting to be a Bond unto the United States of 
America, in the penal sum of $18,000, conditioned for the faithful 
performance by the said Thomas E. of all and singular the supposed 
duties in the said paper writing referred to; and that the said sup¬ 
posed instrument of writing, was, thereafter, on the day and year 
last above mentioned, bv the said the Honorable Charles C. Cole, 


still such Associate Justice, and so 


assuming to act as aforesaid, in 


fact, approved. 

And that, assuming to act as trustee, under color of the said paper 
writing, so signed on the 6th day of July, 1899, the said Thomas E., 
thereafter, to-wit. shortly after the 22nd day of August, 1899, in 
fact, sold the said Lot, so improved as aforesaid, for the sum of 
$8500, and the same in fact received from the purchaser, and that, 
after the said Thomas E. had deducted from the said proceeds of 
sale, the sum of $352.82, for costs and expenses in said latter sum 
by him, in fact, paid, in connection with the said suit, and with 
such sale, there remained, thereafter to-wit; on the 31st day of 
August, 1899, in the hands of him, the said Thomas E. assuming 
to act as trustee under color aforesaid, the sum of $8147.72. 


Which said bill in equity, and all of which said matters 
above recited as thereunder occurring, after the filing of the 


said bill in equity, will more fully and at large appear, from 
the record and proceedings, in fact, in the supposed cause so com¬ 
menced by the filing of the said bill, a duly certified transcript, in 
fact, of which said record and proceedings, in fact, is here shown to 
the court, and, now, in this Plea, at this particular place thereof, by 
leference, incorporated, as if there in extenso inserted, but, for con¬ 
venience, in fact, only filed with these Pleas, and marked B. 

And this defendant says, that the said bill in equity, the said paper 
writing, so signed on the 6th day of July, 1899; the said supposed 
instrument of writing, so as aforesaid, in fact, executed, on the 7th 
day of July, 1899, and so, aforesaid, in fact, approved, the said sale 
so in fact made as aforesaid, and the said sum of $8,147.72, are the 
supposed bill of complaint, the supposed decree passed on the 6th 
day of July, 1899, the supposed writing obligatory, and the sup¬ 
posed approval thereof, and the same sum of money, an v 
declaration, in connection with the first breach therein assigned. 

And this, this defendant is ready to verify, by the record in the 
said transcript contained. 

2. In bar of any recovery, in this action, by the plaintiff, upon 
the first breach in the Declaration assigned, for or in respect of any 
supposed interest, benefit or behoof of the said Mattie McC. Hine, 
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the other of the persons at whose instance, and for whose use, 
15 the plaintiff hath in the Declaration, against this defendant 
complained, this defendant saith: 

(а) That this defendant here repleads his Plea above, addressed 
to any recovery by the plaintiff, upon the said breach, for or in re¬ 
spect of any supposed interest, l>enetit or behoof of the said Robert 
E. Iline; and 

(б) That, after the death of the said Robert B., so seized and pos¬ 
sessed, and leaving the said widow and the said only child and de¬ 
scendant; and leaving, also, the said Last Will and Testament, all 
as in the first plea above, of this defendant recited; and after the 
tiling by the said Mattie McC. of her said bill in equity; and after 
the signing by the Honorable Charles C. Cole, of the said paper 
writing bearing date the (3th day of July, 1899; and after the execu¬ 
tion and delivery, in fact, on the 7th day of Julv, 1899, by the said 
Thomas E., as principal, and by this defendant, as his surety, of 
the said supposed Bond, and after the said approval, in fact of said 
supposed Bond; and after the said Thomas E., so assuming to act 
as trustee, under color of the said paper writing, in fact, so signed 
on the 6th day of July, 1899, had made sale in fact, of the said im¬ 
proved Lot, and received the proceeds of said sale, all as in the said 
first plea of this defendant recited, there remained, on the 31st day 
of August, 1899, in the hands of the said Thomas E., so assuming 
to act, of the proceeds of the said sale, in fact, the sum of $8147.74. 
in the Declaration mentioned; that, while the said sum of money 


so remained in the hands of the said Thomas E., so assuming to act, 
and before the said Thomas E. had made return or report of 
16 the said sum of money into or unto the said court, the said 
Mattie McC., on the 31st day of August, 1899. claiming to 
lie the beneficiary, for life, of the income from the said sum of 
money derivable, entered, without the knowledge or assent of this 
defendant, into a certain arrangement with the said Thomas E. 
whereby the said Thomas E. without the knowledge or assent of this 
defendant, was to continue to retain in his hands, the said sum of 


money, without returning or reporting the same into or unto the 
said court, and whereby the said Thomas E., was, without the knowl¬ 
edge or assent of this defendant, to pay unto the said Mattie McC., 
quarterly interest upon the said sum of money, while so by him con¬ 
tinued to be retained, without return or report thereof into or unto 


the said court, at the rate of five per centum per annum, such in¬ 


terest, on, as well as long before and long after, the date last afore¬ 
said, being superior, both in rate and frequency of payment, to the 
interest, upon good security, during like periods, in general, in the 
said District obtainable; that, under and in pursuance of the said 


arrangement, the said Thomas E, did, in fact, without the knowl¬ 
edge or assent of this defendant, pay unto the said Mattie McC, 
quarterly interest upon the said sum of money, at the rate of five 
per centum per annum, from the 31st day of August, 1899, to and 
until the 1st day of May, 1904; that, under and in pursuance of the 
said arrangement, the said Thomas E, without the knowledge or 
assent of this defendant, did, in fact, continue to retain in his hands, 
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the said sum of money, without making any return or report thereof 
into or unto the said court, through several successive years, 
17 commencing from and after the 31st day of August, 1899; 

and that, while the said sum of money was by the said 
Thomas E. Waggaman so retained in his hands, under and in pur¬ 
suance of the said arrangement, without return or report by the said 
Thomas E of the said sum of money into or unto the said court, 
the said sum of money, without the knowledge or assent of this de¬ 
fendant, was, by the said Thomas E, prior to the 26th day of Sep¬ 
tember, 1904, for his own use, expended; that, on the 23rd day of 
August, 1904. petitions in bankruptcy were filed in the said court, 
against the said Thomas E; that, on the 26th day of September, 
1904, the said Thomas E, was, in the said court, adjudged a bank¬ 
rupt; that the said Thomas E., hath not in the said court received 
his discharge in bankruptcy; and that the said sum of money is 
now, and since the day and year last aforesaid, hath been, in fact, 
irrecoverable either from the said Thomas E. or from his estate. 

And this, this defendant is ready to verify. 


II. To the Second Breach in the Declaration Assigned. 


1. And in bar of any recovery, in this action, by the plaintiff, 
upon the second breach in the Declaration assigned, for or in respect 
of any supposed interest, benefit or behoof, of the said llol>ert E. 
Iline, one of the |>ersons at whose instance, and for whose use, the 
plaintiff hath in the Declaration against this defendant complained, 
this defendant saith: 

That the said sum of $8,147.72, mentioned in the supposed decree, 
bearing date the 21st day of November, 1904, and described in the 
second breach in the declaration assigned, is the same sum 
18 of money which is mentioned in the first plea of this defend¬ 


ant to the first breach of the Declaration, as remaining, and, 
in fact, remaining, in the hands of the said Thomas E, assuming to 
act as trustee aforesaid, after the sale, in fact, of the said improved 


Lot, made by the said Thomas E, under color of the said paper writ¬ 
ing, so signed by the Honorable Charles C. Cole, bearing date the 
6th day of July, 1899, and purporting to decree the sale of the said 
improved lot, under the prayer and allegations contained in the said 
bill in equity, set forth in the said first plea of this defendant to the 
said first breach, as by the said transcript, marked B, mentioned in 


the said plea, and here shown to the court, will more fully and at 


large appeal* 

And this, this defendant is ready to verify, by the record in the 


said transcript contained. 

2. And, in bar to any recovery, in this action, by the plaintiff, 
upon the second breach in the Declaration assigned, for or in respect 
of any supposed interest, benefit, or behoof of the said Mattie McC. 
Hine, the other of the persons at whose instance, and for whose use, 
the plaintiff hath in the Declaration against this defendant com¬ 
plained, this defendant saith: 

(a) That this defendant here repleads his above plea addressed 
to any recovery by the plaintiff, upon the second breach in the 
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Declaration assigned, for or in respect of any supposed interest. 

benefit or behoof of the said Robert E. Hine; and, 

19 (b) For further plea, that the said sum of $8,147.72 men¬ 

tioned in the supposed decree, bearing date the 21st day of 
November, 1905, and described in the second breach in the Declara¬ 
tion assigned, was and is the same sum of money which, while, with¬ 
out the knowledge or assent of this defendant, retained by the said 
Thomas E, without return or report thereof into or unto the said 
court, but with payment of interest as aforesaid, under the said ar¬ 
rangement made by the said Mattie McC, with the said Thomas E, 
was, without the knowledge or assent of this defendant, for his owm 
use, by the said Thomas E, thereafter expended, and which is now, 
and since the 26th day of September, 1904, hath remained, irre¬ 
coverable from the said Thomas E, or his estate, all as hereinbefore 
particularly averred, in the second plea by this defendant, as to the 
interest of the said Mattie McC, addressed to the first breach in the 
Declaration assigned. 

And this, this defendant is ready to verify. 

JOHN SELDEN, 

Attorney for Daniel B. Clarke, D’f’t. 


20 Exhibit “A.” 

Filed March 27, 1906. 

Last Will and Testament of Robert B. Hine, Ch’f Eng’r U. S. N. 
In the Name of God, Amen. 

I, Robert B. Iline of Washington, D. C., being of sound mind, 
memory and understanding, considering the certainty of death, and 
the uncertainty of the time thereof, and being desirous to settle my 
worldly affairs, and thereby be the better prepared to leave this 
world, when it shall please the Almighty to call me hence, do there¬ 
fore make and publish this my last Will and Testament, in manner 
and form following, that is to say: 

First, and principally, I commit my soul into the hands of Al¬ 
mighty God, and my body to the earth, to be decently buried at the 
discretion of my executrix hereinafter named; and my Will is, that 
all my just debts and funeral expenses shall be paid out of my 
estate, as soon after my decease as shall be found convenient. 

Second. I give, devise and bequeath to my dear wife, Mattie’ McC. 
Hine, all my personal property, money on hand or in bank, or due 
me by the U. S. Government as balance of pay, excepting such notes 
secured by deeds of trust as T may die possessed of. And I desire 
my said wife, who will be sole executrix, to keep my watches and 
chains until my dear son Robert Edward, is able to take proper care 
of them, and then give them to him, and also to give to my 

21 friend, E. R. Pelton, as souvenirs, my Japanese bronze sleeve 
buttons, and my scarf pin which is set with an oriental topaz. 

I direct my executrix to apply the proceeds of the deed of trust notes 
of which l may die possessed, to the payment of the debt on my 
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house, No. 1825 19th St. X. W. Washington, D. C. If the proceeds 
of these notes, should not be sufficient to pay the debt alluded to, I 
direct my executrix to make up the sum required from the “Royal 
Arcanum” insurance money, which she will receive when due. And 
I give and bequeath, from the insurance money, the sum of one 
hundred pounds sterling (£100) to my father Rev. Henry Iline, if 
he survives me. If not the sum is to go to my mother, Amelia B. 
Iline. if she survives me, should she not survive me, the sum is to 
go to my sister. Amelia B. Iline. These three are now living at 
Boston Spa. Yorkshire England. I give and bequeath to my dear 
wife, Mattie McC. Iline, a life interest in all my real estate. As 
executrix she will collect the income arising from said real estate, 
and after paying all necessary expenses of collection, fire insurance 
and repairs, shall retain the remainder of the income for her own 
use. After the death of my said wife, I give and bequeath my real 
estate to my son, Robert Edward, and any other children that may 
hereafter be born to me. If my said wife should marry again, she 
will from the date of such remarriage, be entitled to retain for her 
own use, one half of the net income of mv estate, and will pay the 
remainder to a trustee for my son. and any other children who 
may hereafter be born to me. 


22 Provided further, that should my wife marry again, and 

should no child of mine by her, be then surviving, the whole 
net income from my estate shall l>e retained by her, during her life, 
and after her death, my real estate shall be sold, and of the proceeds, 
one third shall be paid to my father, the Rev*. Henry Iline now of 
Boston Spa. Yorkshire England, if he then be living, he not being 
then living to my mother Amelia Burnett Iline, neither of them 
being then living, to my sister. Amelia Burnett Iline, and the resi¬ 
due. shall be equally divided between my brothers and sisters share 
and share alike. If neither parent, nor my sister Amelia Burnett 
Iline outlives my said wife, then the whole net proceeds of the sale 
of my real estate, shall be equally divided, between my brothers and 
sisters. Should any of these have died, before this distribution, takes 
place, their surviving children shall receive the share of the deceased 
parent, share and share alike. 


And I do devise and bequeath all the rest and residue of my 
estate, both real, personal and mixed to be equally divided among 
my-and-in equal portions, to them and their heirs and as¬ 

signs forever, share and share alike, as tenants in common. 


And Lastly, I do hereby constitute and appoint my dear wife 
Mattie McC. Iline executrix of this my las- Will and Testament, and 
I desire that my executrix hereinbefore named shall not be required 
to give bond for the performance of the duties of that office. Fur¬ 
ther. it is my will and desire that the aforegoing devises of this 
M ill shall operate upon and pass all real estate hereafter ac- 
23 quired and owned by me at the time of my death, and shall 
take effect as if made on the last day of my life; hereby re¬ 
voking and annulling all former wills by me heretofore made, ratify¬ 
ing and confirming this and none other to be my last Will and 
Testament. 


In Testimony Whereof, I have set my hand and seal to this, my 
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last Will and Testament, at Washington, D. C., this 13th day of 
April in the year of our Lord one thousand eight hundred and 
ninety five Including the interlined words “said wife” on page No. 2. 

ROBERT B. HINE. | seal.] 


Signed and Sealed by the said Robert B. Hine in our presence 
and by him published and declared as and for his last AX' ill and 
Testament, and at his request and in his presence, and in the pres¬ 
ence of each other, we hereunto subscribe our names as attesting wit¬ 
nesses, at XVashington. I). C., this 13th day of April, A. D. 1895. 


LEU A MEEM PEACHY. 

Residence , 1823 19 /It Street , Washington, D. C. 
SALLY CARY PEACHY, 

Residence, 1823 19//? Street, Washington, D. C. 
CIIAS. TL GREENLEAF, 

Residence, Chelmsford, Mass. 


Supreme Court of the District of Columbia, Holding a Special Term 

for Orphans’ Court Business. 

July 5th, 1895. 

District of Columbia, To wit: 

This day appeared Lelia Meem Peachy and Sally Cary Peachy, 
two of the subscribing witnesses to the foregoing last will and 
testament of Robert B. Hine, late of the District of Columbia, 
24 deceased, and severally made oath on the Holy Evangels of 
Almighty God, that they did see the testator therein named 
sign this will; that he published, pronounced, and declared the same 
to be his last will and testament; that at the time of so doing he was, 
to the 1 vest of their apprehension, of sound and disposing mind, and 
capable of executing a valid deed or contract; and that their names 
as witnesses to the aforesaid will were signed in the presence and at 
the request of Testator and in the presence of the other subscribing 
witness thereto. 

Test : 

J. P. WRIGHT, 
Register of Wills. 

Supreme Court of the District of Columbia, Holding a Probate Court. 
District of Columbia, To wit: 

I, Win. C. Taylor, Deputy Register of Wills for the District of 
Columbia, Clerk of the Probate Court, do hereby certify, that the 
foregoing is a true copy of the original will of Robert B. Hine, de 
ceased, and the proof thereof, filed and recorded in the office of the 
Register of AVills for the District of Columbia, Clerk of the Probate 
Court, aforesaid; and that the said will after having been duly 
proven, as will appear by the proof thereto attached, was, by order 
of the said Court, in accordance with the laws of the District of Co 
lumbia, admitted to probate and record on the twelfth day of July 
A. D. one thousand eight hundred and Ninety-five. 
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25 l further certify, that I have compared the foregoing copy 

of said will, and the proof thereof, with the original record 
in said office, and find it to he a full, true and correct transcript 
thereof. 

Witness my hand and the seal ol the said Probate Court, this 7th 
dav of March, A. D. 1906. 

[seal.] WM. C. TAYLOR, 

Deputy Reyistcr of Wills for the District of Columbia, 

Clerk of the Probate Court. 


26 Exhibit “B.” 

Filed March 27, 1906. 

Bill of Complaint. 

Filed March 6. 1899. J. R. Young, Clerk. 

Supreme Court of the District of Columbia. 

Equity. No. 20225. 

Mattie McC. Hine 
vs. 

1, Robert Edward Hine; 2, Amelia Burnett Hine; 8, Amelia 
Burnett Hine, .Tr.: 4. Frederick Hine; 5, .Tames Hine; 6, Harry 
Hine: 7. Elizabeth Howse: S. Margaret Leigh; 9, Robert B. Hine; 
10. Harry TIine; 11. William Hine; 12, Frank Hine; 13, Clinton 
Hine: 14, Arthur Hine. 


To the Supreme Court of the District of Columbia, holding an Equity 

Court for said District: 

Complainant states as follows: 

1. She is a resident of the City of Washington, District of Colum¬ 

bia and brings this suit in her own right. All of the defend- 
27 ants are sued in their own right, and all are of full age, ex¬ 
cept the one numbered in the Caption 1, who is nine years of 
age, and those numbered in the Caption 11, 12, 13 and 14, who 
are respectively aged 13, 9, 6 and 4 years. Said defendant numbered 
1 is a resident of the District of Columbia, the defendants numbered 
9 to 14. both inclusive are residents of Brooklyn, New York, those 
numbered 2 and 3 of Liverpool, England, those numbered 5 and 7 
of South Africa, defendant numbered 6 of Australia, and defend¬ 
ant numbered 8 of Whitney, South Oxon, England. 

2. Robert B. Hine, the husband of complainant, a citizen of the 
United States and a resident of the District of Columbia, died therein 
on June 27, 1895, seized in fee simple of a certain parcel of real 
estate in the City of Washington in said District known as lot num¬ 
bered 32 in Alexander R. Shepherd’s subdivision in square 164, as 
per plat recorded in Liber J. H. K. folio 137 of the Records of the 
Surveyor’s Office of said District, improved by a brick dwelling. 
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devised all his real estate to the complainant for life, with remainder 
to his son, the defendant Robert Edward lline, and any other chil¬ 
dren that might thereafter be born to said testator. Said will fur¬ 
ther provides that should complainant marry again and no child 
of the testator by her be surviving, then after her death his real estate 
be sold and one third of the proceeds be paid to his father Henry 
lline, if he be then living, if not, to the testator’s mother, 
*28 defendant numbered 2, neither of those being living, to his 
sister, defendant numbered 3, and the residue to be equally 
divided between his brothers and sisters, share and share alike. Said 
Will further directs that if neither of his parents, nor his said sister 
should outlive complainant, then the whole net proceeds of the sale 
of his real estate shall be equally divided between his brothers and 
sisters, surviving children to receive, share and share alike, the share 
of a deceased parent. 

3. No other child was born to said testator and complainant has 


not re-married. 

4. in addition to the sister mentioned in said Will, said testator 
left two other sisters, defendants numbered 7 and 8, and three 
brothers, defendants numbered 4, 5 and 6. Another of his brothers, 
William lline, died in Brooklyn, New York, May 29, 1895, leaving 
as his children and only heirs at law, defendants, numbered 9 to 14, 
both inclusive, and testator’s said father, Ilenry lline, died Febru¬ 
ary 27, 1899. 

5. The lot described in the second paragraph of the bill, is im¬ 
proved by a dwelling house which was built some time ago; said 
building is deteriorating in value each year; and repairs must be 
made so as to keep the premises tenantable. These repairs diminish 
very largely the income from the property, and when loss of rent, 
during periods when the house is unoccupied, taxes, insurance 
premiums, are added, the returns from said real estate are inconsid¬ 
erable and must continue to lessen, so that in the natural course of 
events, at the termination of complainant’s life estate, the value of 

the property to the remainderman, or to those who have an 
29 interest therein, contingent upon his death, would be very 

small, and much less than can now be obtained for it. Com¬ 
plainant has ascertained that at least $8,500 can be realized, should 
a decree for the sale thereof be now made. And complainant avers 
that to obtain such a sum for the property and the investment thereof 
under the provisions of Section 973 of the Revised Statutes relating 
to the District of Columbia, will not only add to her income and en¬ 
able her the better to provide for the remainderman during his 
minority, but will when he, or those having a contingent interest, 
take the fund, put into his or their possession a much larger sum 
than could by any possibility then be obtained for the property, so 
that a sale of said property is absolutely for the interests of all con¬ 
cerned, directly or indirectly. 

6. Said will does not in any manner prohibit a sale of said real 
estate, indeed it contemplates such a disposition thereof. 
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Prayers. 

Wherefore complainant prays as follows: 

1. That a guardian ad litem may he appointed for the infant de¬ 
fendants hereinbefore designated. 

2. That a decree may be passed for the sale of said property by a 
trustee to he appointed for that purpose, and that the proceeds 
thereof may be invested in pursuance of said Section 973 of said 
Recorded Statutes, and the income be paid to complainant during 
her life time, and thereafter said fund be disposed of in accordance 

with the provisions of said will. 

30 3. That said will may be proved, and established by decree 

of this court. 

4. That complainant may have such other and further relief 
as the case may require. 

To which end complainant prays for process against the defend¬ 
ants named and numbered from 1 to 14 inclusive, in the Caption, 
as fullv as though they were here again named. 

MATTIE McC. IIINE. 

IRVING WILLIAMSON, 

Sol’r for Compl't. 


District of Columbia, ss: 

Mattie McC. Hine being duly sworn, deposes and says, that she is 
the complainant in the above bill, that she has read said bill of 
complaint and knows the contents thereof, and that the facts therein 
stated, of her personal knowledge, are true, and those therein stated 
upon information and belief, she believes to l>e true. 

MATTIE McC. IIINE. 

Subscribed and sworn to before me this 3d day of March, A D. 
1899. 

| notarial seal.] W. CLARENCE DUVALL, 

Notary Public. 


31 Decree Pro Confesso, etc. 

Filed June 7, 1899. J. R. Young, Clerk. 

Supreme Court of the District of Columbia. 

Equity. No. 20225. 

Mattie McC. IIine 
vs. 

Robert Edward IIine et al. 

• 

Tt appearing to the Court that the order of publication, passed 
herein on the 26th day of April, 1899 has been duly published in 
the Washington Law Reporter and Evening Star as therein directed, 
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and by the affidavit of Irving Williamson, Solicitor for the complain¬ 
ant, that on May 12th last he mailed, post paid, a printed copy of 
the*said order of publication to each of the defendants hereinafter 
named, directed to his or her last known place of residence, and 
no appearance having been entered, or answer, plea or demurrer filed 
by or in behalf of either of said hereinafter named defendants; it 
is this 7th dav of .June, A. D. 1899, ordered bv the court that Thomas 
E. Waggaman be and he is hereby appointed guardian ad litem for 
the infant defendants, William, Clinton, Frank and Arthur Hine, 
and it is further ordered and decreed bv the court that the bill of 

t/ 

complaint in this cause be and the same is hereby taken for con¬ 
fessed against the defendants Amelia Burnett 1 line. Amelia Bur¬ 
nett Iline .Jr., Frederick I line, .James I line, Harry Iline, Elizabeth 
Howse, Margaret Leigh, Robert B. Iline and Harry Iline. 

W. S. COX, J. 


32 Answer of Infant Defendants by Guardian ad Litem. 

Piled June 21, 1899. J. R. Young, Clerk. 

Supreme Court of the District of Columbia. 

Equity. No. 20225. 

Mattie McC. Hine 

vs. 

# Robert Edward Hine et al. 

The answer of Robert Edward Hine, William Hine, Frank Hine, 
Clinton Iline and Arthur Hine, infants under the age of twenty- 
one years, to the bill of complaint of the above-named com¬ 
plainant. 

These defendants can neither admit nor deny the matters and 
things alleged in the bill of complaint in this cause, and being in¬ 
fants of tender years submit their rights to the protection of this 
court. 

THOS. E. WAGGAMAN, 

Guardian ad Litem. 


District of Columbia, ss: 

I, Thomas E. Waggaman do solemnly swear that T have heard 
read the answer by me subscribed and know the contents thereof, 
and that the facts therein stated are true as T verily believe. 

THOS. E. WAGGAMAN. 

Subscribed and sworn to before me June 20, 1899. 

[notarial seal.] CHARLES S. DRURY. 

Notary Public, D. C. 
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33 Decree for Sale. 

Filed July 0, 1899. J. R. Young, Clerk. 

In the Supreme Court of the District ol Columbia. 

Equity. No. ’20*2*25. Docket No. 40. 

Mattie McC. IIine 
vs. 

Robert Edward IIine et al. 

This Cause standing ready for hearing on the pleadings and tes¬ 
timony, and being submitted and considered by the Court: 

It is, on this 0th day of July in the year of our Lord eighteen 
hundred and ninety nine (A. l5. 1899), adjudged, ordered and de¬ 
creed, by the Court that the decree pro confesso heretofore passed 
in this cause against the defendants therein named he and the same 
is hereby made absolute, and the court being of opinion that it is 
expedient to order a sale of the real estate described in these pro¬ 
ceedings, doth further adjudge, order and decree that the will of 
Robert B. IIine, dated April 13, 1895, having been duly proved in 
this cause is hereby declared to be established; that the real estate in 
these proceedings described l>e sold. That Thomas E. Waggaman 
of the District of Columbia be, and he is hereby, appointed trustee 
to make said sale: and that the course and manner of his proceed¬ 
ings be as follows: He shall first file with the Clerk of this Court 
a bond to the United States of America executed by himself with a 
surety or sureties to be approved by the Court or one of the Justices 
thereof, in the penalty of eighteen thousand dollars, con- 

34 ditioned for the faithful performance of the trust reposed in 
him by this decree, or which may be reposed in him by any 

future order or decree in the premises; he shall then proceed to sell 
said real estate at public or private sale, and if at public auction hav¬ 
ing first given at least ten days previous notice by publication in¬ 
serted in some newspaper published in the District of Columbia, of 
the time, place, manner and terms of sale, which terms shall be as 
follows: One third cash, of which a deposit of $200 shall be made 
at the time of the side, and the balance, in equal instalments in one 
and two years, for which the notes of the purchaser, bearing interest, 
payable semi-annually, from the day of sale, and secured by deed 
of trust on the property sold, shall be taken, or all cash at the option 
of the purchaser. All conveyancing, recording and revenue stamps 
shall be at the cost of the purchaser, and he shall comply with the 
terms of sale within ten days, from the time of sale, otherwise said 
property shall be resold at his risk and cost. 

And as soon as may be convenient after any such sale or sales, the 
said, trustee shall return to this court a full and particular account 
of the same, with an affidavit of the truth thereof, and of the fair¬ 
ness of such sale or sales annexed. And on the ratification of such 
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sale or sales by the Court and the payment of the purchase money 
as aforesaid the said trustee, by good and sufficient deed, to be exe¬ 
cuted and acknowledged agreeably to law, shall convey to the pur¬ 
chaser or purchasers of said property, and to his, her or their re¬ 
spective heirs and assigns, the property to him, her or them 
35 sold, free, clear and discharged of all claim of the parties to 
this cause, and of any person or ]>ersons claiming by, from 
or under them, or any of them. And the said trustee shall bring into 
this court the money arising on such sale or sales, and the notes, if 
any, which may he taken for the deferred payments, to be disposed 
of under the direction of this Court, after deducting therefrom the 
costs of this suit, and such commission to the said trustee as the 
Court shall think proper to allow on consideration of the skill, atten¬ 
tion and fidelity wherewith he shall appear to have discharged this 
trust. The title to all said property is hereby devested from the 
parties to this suit, and vested in the said trustee for the purposes of 
making said sale and conveyance. 

Said trustee is hereby authorized to pay all taxes and assessments 
against said property, if any. to the day of sale, and shall be al¬ 
lowed credit therefor in his account. 

CHAS. C. COLE, 

As$o. Justice. 


Bond of T. E. Waggaman, Trustee. 

Filed July 7, 1899. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 20225. Docket 40. 

Mattie McC. Hine 
vs. 

Robert Edward Hine et al. 

Know all men by these presents. That we, Thomas E. Waggaman, 
principal, and Daniel B. Clarke, surety, all of the District of 
30 Columbia, acknowledge ourselves indebted to the United. 

States of America in the penal sum of eighteen thousand dol¬ 
lars, for the payment of which we hind ourselves and every of our 
heirs, executors, and administrators, jointly and severally, for and in 
the whole. Sealed with our seals, and dated this 7th dav of July, 
A. D. 1899. 

Whereas the said Thomas E. Waggaman has l>een duly appointed 
trustee to make sale of the real estate in the proceedings in this cause 
mentioned. 

Now, the condition of the above obligation is such, that if the 
above-bounden Thomas E. Waggaman shall well and truly discharge 
the duties devolving upon him as such trustee and shall in all things 
obey such order and decree as this court shall make in the premises, 
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then the above obligation to he void and of no effect; else to be in 
full force and virtue. 

THOS. E. WAGGAMAN. [seal.] 
DAN'L B. CLARKE. [seal.] 

Witness: 

W. P. BOTELER. 


Approved this 7th day of .Inly, 1809. 


C1IAS. C. COLE, 
Asso. Justice S. C. 1). C. 


Trustee's Report. 

Filed July 20. 1899. J. R. A 7 oung, Clerk. 

Supreme Court of the District of Columbia. 

Equity. No. 20225. 

Mattie McC. Hike 
vs. 

Robert Edward IIixe et al. 

The report of Thomas E. Waggaman trustee appointed by decree 
in this cause, respectfully represents. 

87 That after giving bond with surety approved by the court, 

as required by said decree, he has received an offer from 
Hon. John Hay for the purchase of the property described in the 
proceedings at and for the sum of $8,500 payable in cash, and 
said purchaser is ready and willing to comply with and carry out 
said offer upon the final ratification of said sale by the court. Your 
trustee further reports that as shown by the testimony taken in this 
cause, said offer is most advantageous and is more than could ordi¬ 
narily be obtained for said property. He has. therefore, accepted 
said offer and sold property to said purchaser subject to the ratifi¬ 
cation of such sale by the court. Said sale is in all respects fairly 
made. 

THOS. E. WAGGAMAN. 


District of Columbia, ss: 

I do solemnly swear that I have read the report bv me subscribed 
and that the facts therein stated are true as I verily believe. 

THOS. E. WAGGAMAN. 

Subscribed and sworn to before me this 19th day of July, 1899. 
[seal.] CHARLES S. DRURY. 

Notary Public , D. C. 
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Order Finally Ratifying Sale. 

Filed August 22, 1899. J. R. Young, Clerk. 

Supreme Court of the District of Columbia. 

Equity. No. 20225. Doc. 46. 

Mattie McC. JTine 
vs. 

Robert Edward TTine et al. 

8.8 Tt appearing to the court that the order passed herein on 

July 20th. 1.899. conditionally ratifying the sale reported by 
the trustee in this cause, has been duly published as by said order 
required, and no cause to the contrary having been shown, it is this 
22nd day of August. A. D. 1899. ordered by the Court that said 
sale be and it is finally ratified and confirmed. 

HARRY M. CLABAUGH. Justice. 


Petition of Robert E. Nine, by Next Friend. 

Filed February 16, 1905. J. R. Young, Clerk. 

Tn the Supreme Court of the District of Columbia. 

Equity. No. 20225. Doc. 46. 

Mattie McC. TTine. Plaintiff, 
vs. 

Robert Edward TTine et al.. Defendants. 

% 

The petition of the above-named defendant Robert Edward Hine. 

an infant under the age of twenty one years, bv William S. Dixon. 

« • & • 

of said District of Columbia, his next friend, respectfully shows to 
the Court: 

That heretofore, to wit. on the sixth day of July, 1899. by decree 
of this Court passed in the above entitled cause, Thomas E. Wagga- 
man was duly appointed Trustee to make sale of the real estate de¬ 
scribed in the proceedings in said cause. 

That he, the said Thomas E. Waggaman, duly qualified 
89 as such trustee and in his capacity as such trustee he made 
such sale at and for the sum of eighty five hundred dollars 
($8,500.00) cash, as more fully appears by said trustee’s report of 
sale filed in sai*d cause on the 20th day of July, 1899. That the 
said sale was duly and finally ratified by said Court on the 22d day 
of August, 1899. 

That, as this petitioner is informed and believes, the said Thomas 
E. Waggaman, in his said capacity as such trustee received the said 
sum of $8,500, being the purchase price above mentioned. That 
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the said Thomas E. Waggaman has not filed any account in said 
cause, or elsewhere, of his trusteeship above mentioned. 

That since his receipt of said sum, to wit, on the 26th. day of 
September, 1904, the said Thomas E. Waggaman has been duly 
adjudged a bankrupt, and it is important to the interests of the said 
Robert Edward Hine that the said Thomas E. Waggaman should 
state his account as trustee in this cause, and discover how and in 
what manner lie has disposed of the said sum of $8,500.00 and, if 
necessary, bring into court the said sum for its proper preservation 
in accordance with the further order of the Court. 

Wherefore your petitioner prays that a rule may be issued by this 
honorable court requiring the said Thomas E. Waggaman to show 
cause why he should not account for all moneys received by him in 
his said capacity as such trustee and to produce the said moneys, or 
the securities representing the same, to l>e deposited in the registry 
of tlie Court, or otherwise to he accounted for as the court may order, 
and your petitioner prays for such other and further relief as 
40 the nature of the case mav require. 

ROBERT EDWARD HINE, 
By WM. S. DIXON, 

His Next Friend. 

WM. M. LEWIN, 

Attorney for the Petitioner. 

District of Columbia, To wit: 

I do solemnly swear that I have read the foregoing and annexed 
petition by me subscribed with the name of Robert Edward Hine, 
as his next friend, and know the contents of said petition and that 
the statements therein made of my own knowledge are true and 
those made upon information and belief I believe to be true. 

WM. S. DIXON. 

Subscribed and sworn to before me in said District, this 14th day 
of Febniarv, 1905, witness my hand and official seal. 

[seal. J HENRY JAY WYLIE, 

Notary Public. 

Order Upon Thos. E. Waggaman to Show Cause. 

Filed Feb. 16, 1905. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

Equity. No. 20225. 

Mattie McC. Hine, Plaintiff, 

to . 

Robert Edward Hine et al., Defendants. 

Upon consideration of the petition of Robert Edward Hine, by 
Wm. S. Dixon, his next friend, it is by the Court this 16th 
day of February, 1905, ordered that Thomas E. Waggaman, 
trustee by appointment by decree of this Court, passed in this 
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cause on 6tli day of July, 1899, do within 10 days from the day of 
the service of a copy of this order upon said Thomas E. Waggaman, 
answer the said petition, making discovery of the amount of funds 
received by him under and by virtue of his said appointment, and 
the disposition he has made of the same, and show cause, if any he 
has, why the said funds, or the securities representing the same, 
should not he deposited in the registry of this Court, there to await 
the further order of the Court. 

TIIOS. H. ANDERSON, Justice. 

Marshal's Retwm. 


Service copy of the order on Thomas E. Waggaman, personally. 
May 5, 1905. 

AULICK PALMER, Marshal. 

S. 

Answer of Thomas E. Waggaman. 

Filed May 15, 1905. J. R. Young, Clerk. 

Tn the Supreme Court of the District of Columbia. 

Equity. No. 20225. 

Mattie McC. Hine 
vs. 

Robert Edward Hike et —. 

The answer of Thomas E. Waggaman to the petition of 
42 Robert Edward I line, by next friend, and the rule to show 

cause issued thereon. 

Respondent admits that he wars duly appointed trustee by the 
decree passed herein on July 6, 1899, and qualified by giving the 
bond as required by said decree. 

Thereafter sale was made of the property referred to in these pro¬ 
ceedings at and for the sum of $8,500 cash, which sale was finally 
ratified in this cause on August 22, 1899, and said purchase money 
was received by respondent. 

Out of said purchase money respondent paid a commission of 
three per cent to Charles Early who found the purchaser, respondent 
making no charge himself, and the costs of this suit, including a 
counsel fee of $25. Under the terms of the will referred to in these 
proceedings Mrs. Mattie McC. Hine had a life estate in the property 
so sold, and after such sale she had a right to the income from the 
net proceeds of sale for life. Respondent made up and delivered 
to Mrs. Hine an account, a copy of which is annexed as a part of 
this answer, showing a balance of $8,147.72 in his hands, which 
balance was true and accurate, and it was then and there on the day 
of the date of said account agreed by and between respondent and 
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said Mrs. I line that respondent should hold said balance and pay her 
interest thereon at the rate of five per cent per annum, payable 
quarterly. This interest was paid regularly up to May 1st or August 
1st, 1904. 

At the time of said arrangement it was the intention of respond¬ 
ent, as communicated to Mrs. I line, to invest said balance as a 
loan on a house and lot on Ilillyer Place, Washington, D. C., 
43 should the then loan thereon be called in, said loan being- 
held by the Jessup estate, but said loan was not called in and 
said balance remained in respondent’s hands under the arrangement 
aforesaid with respect to the payment of interest to Mrs. I line, and 
was in his hands at the time lie was adjudged a bankrupt. 

And respondent further says that at the time of the arrangement 
with Mrs. Iline as aforesaid he was, as he believed in absolute good 
faith, entirely solvent, and so remained as he believed until the filing 
of the petition in bankruptcy against him. By reason of said bank¬ 
ruptcy proceeding and his adjudication as a bankrupt it is absolutely 
impossible for respondent to raise the amount of said balance and 
pay the same into court, and his inability in this respect 
is not caused by any unwillingness on his part to do so, or to comply 
with any order of this court, but solely because he is unable so to do. 

And having fully answered, he prays that said rule may be dis¬ 
charged. 

THOS. E. WAGGAMAN. 


Subscribed and sworn to before me this — day of May, 1905. 
[notarial seal.] CLARKE WAGGAMAN, 

Notary Public. 

44 • Filed May 15, 1905. .T. R. Young, Clerk. 

Washington, D. C., Aug. 31, 1899. 


Thomas E. Waggaman, 

Real Estate Broker and Auctioneer, 
No. 917 F Street N. W. 


In Account with Thos. E. Waggaman, Trustee. 


Equity. No. 20225. 

Hines 

vs. 

Hines. 

N. B.—Please report any errors which may occur in your account 
as soon as discovered. 


Proceeds of sale of Sub lot 32 Square 104 sold 


to Hon. John Hay. 8,500 

Costs of publication against absent heirs. 11.25 


of order ratifying sale. 6.30 
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Deposit with Clerk of Court. 10. 

“ “ Marshal... 1. 

Examiners’ fee. 10. 

Witness “ . 1.25 

Allowed purchaser pro rata, taxes from June 

30th to August 22d, 1899. 9.23 

Costs of affidavit. .25 

Additional costs. 23. 

Williamson’s fee. 25. 

Trustee’s Commissions 3% paid to Mr. Chas. 

Early. 255. 

IS 

Balance for investment. 8,147.72 


8,500 8,500.— 


45 Motion of Robert E. Iline to Require Trustee to Pay Money 

into Court. 

Filed November 14, 1905. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 20225. 

Mattie McC. Hine, Complainant, 

vs. 

Robert E. Hine et al. 

Now again conies Robert E. Hine, one of the defendants in the 
above-entitled cause, by William S. Dixon, his next friend, and 
moves that the Court, upon consideration of the answer heretofore 
filed herein by Thomas E. Waggaman in response to the rule laid 
upon the said Thomas E. Waggaman, require the said Thomas E. 
Waggaman to pay into the registry of the Court the sum of $8,147.72 
which the said Thomas E. Waggaman, in the said answer, acknowl¬ 
edges to be the balance due from him as trustee appointed by the 
Court in this cause to sell the property described in the bill filed 
herein. 

C. A. KEIGWIN, 

W. H. ROBESON, 
Solicitors for Robert E. Hine. 

Mr. Thomas E. Waggaman: 

Please take notice that we shall ask the action of the Court upon 
the foregoing motion on next Friday, the 17th day of November, 
1905, at ten o’clock A. M., on that date, or as soon thereafter as 
counsel can be heard. 

W. II. ROBESON. 
C. A. KEIGWIN. 

Sendee acknowledged, Nov. 14, 1905. 

I. WILLIAMSON, 

For T. E. Waqaaman. 

4—2578a 
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46 Motion of Mattie Met'. Mine to Require Thus. E. Waggaman, 

Trustee, to Pug Money into Court. 

Filed Nov. 14, 1905. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 20225. 

Mattie McC. IIine, Complainant, 

vs. 

Robert E. IIine et al. 


Now comes Mattie McC. IIine, the complainant in the above enti¬ 
tled cause, and moves — the Court upon consideration of the answer 
heretofore filed herein by Thomas E. Waggaman in response to the 
rule laid upon the said Thomas E. Waggaman, require the said 
Thomas E. Waggaman to pay -to the registry of the Court the sum 
of $8,147.72 which the said Thomas E. Waggaman, in the said an¬ 
swer, acknowledges to he the balance due from him as trustee ap¬ 
pointed by the Court in this cause to sell the property described in 
the hill filed herein. 


WILLIAM II. ROBESON, 
CHARLES A. KEIGWIN, 
Solicitors for Mattie McC. IIine. 


Mr. Thomas E. Waggaman: 

Please take notice that we shall ask the action of the Court upon 
the foregoing motion on next Friday, the 17th day of November, 
1905, at ten o’clock A. M., on that date, or as soon thereafter as coun¬ 
sel can he heard. 

W. H. ROBESON. 

C. A. KEIGWIN. 


Service acknowledged Nov. 14, 1905. 
I. WILLIAMSON, 

For T. E. Waggaman. 


47 Order On Trustee to Pay Money into Court. 

Filed November 21, 1905. J. R. Young, Clerk. 
In the Supreme Court of the District of Columbia. 

In Equity. No. 20225. Doc. 46. 

Mattie McC. Hine 
vs. 

Robert E. IIine et al. 


This cause coming on again to be heard upon the motions hereto¬ 
fore filed by the complainant Mattie McC. Hine and the defendant 
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Robert E. Iline by his next friend, for an order requiring Thomas E. 
Waggaman, trustee appointed herein by this court, to pay into court 
the sum of $8,147.72, reported by the said trustee to be due from 
him, upon consideration of the said motions and of the answer made 
by the said trustee to the rule heretofore laid upon him to show 
cause why he should not pay the said sum, it is this 21st day of 
November, 1905, adjudged, ordered and decreed that the said Thomas 
E. Waggaman pay into the registry of this court the said sum of 
$8,147.72 with legal interest thereon from the 1st day of August, 
1904, within ten days from sendee of a copy of this order upon the 
solicitor of the said Thomas E. Waggaman. 

WENDELL P. STAFFORD, Justice. 


48 Supreme Court of the District of Columbia. 

Monday, June 11th, 1906. 

Session resumed pursuant to adjournment, Hon. Job Barnard, 
presiding. 

* * ***** 

Comes now Mr. John Selden, attorney, and in open Court suggests 
the death of the defendant Daniel B. Clarke, and moves that the 
executors of said deceased be made parties defendant. Whereupon, 
it appearing that Alexander Porter Morse, the Union Trust Company 
of the District of Columbia and Daniel Boone Clarke Waggaman, 
have duly qualified as Executors of said decedent, which is not de¬ 
nied, it is ordered herebv that said executors be, and herebv are 
made parties defendant in the place and stead of said decedent. 


Replications and Demurrer. 

Filed December 6, 1907. 

In the Supreme Court of the District of Columbia. 

No. 48380. 

« i 

The United States of America to the Use of Mattie McCabe 
Hine and Robert E. Hine, Plaintiff, 

vs. 

Alexander Porter Morse, The Union Trust Company of the 
District of Columbia, and Daniel Boone Clarke Waggaman, Ex¬ 
ecutors of Daniel B. Clarke, Deceased, Defendants. 

49 1. Now comes the plaintiff in the above entitled cause, and, 

for replication to so much of the first of the pleas herein by 
the defendant Daniel B. Clarke pleaded as alleges that, after the 
sale of the property mentioned in the said plea, and also in the said 
plaintiff’s declaration herein filed, had been made, as is in the said 
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plea and in the said declaration stated, and after the receipt by the 
defendant Thomas E. Waggaman of the proceeds of the said sale, so 
also in the said plea and in the said declaration stated, the said Mattie 
McC. TTine, mentioned in the said plea, entered into an agreement 
with the said Thomas E. Waggaman. such as is in the said plea 


alleged and set forth, whereby the said W aggaman was to 
continue to retain in his hands the said proceeds of the said 


sale, without returning or reporting the same into or unto 
the Supreme Court of tlie District of Columbia, and whereby 
the said Waggaman was to pay to the said Mattie McC. Iline 
interest upon the said proceeds, in the manner and upon the 
terms in the said plea alleged and stated, and as to so much of 
the said plea as alleges or supposes that the said arrangement was 
made, or in any part or in any manner performed or carried into 
effect, and as to so much of the said plea as alleges or supposes that 
the said Waggaman retained the said proceeds of the said stile under 
or in virtue of. or in pursuance of, such arrangement, or by, or with, 
or in virtue <>f the consent of the said Mattie McC. TTine to such 
arrangement, the said plaintiff joins issue upon so much of said 


plea. 

50 2. And as to so much of the second of the pleas by the said 

defendant- herein pleaded as alleges or supposes that the said 
defendant Thomas E. Waggaman retained the proceeds of the sale 
of the said property, which is in the said plea mentioned and stated 
to have been sold, under, or in virtue of, or in pursuance of, any 
such arrangement with the said Mattie McC. TTine. in the said plea 
mentioned, as is in the said plea supposed and, by reference to the 
former plea of the said defendant Clarke indicated, or that the said 
defendant Waggaman retained the said proceeds by, or with, or in 
virtue of. the consent of the said Mattie McC. TTine to such arrange¬ 
ment, the said plaintiff joins issue upon so much of the said plea. 


Demurrer. 

And as to the residue of the said pleas by the said defendant 
Clarke herein pleaded, and as to the residue of each and both of the 
said pleas, the said plaintiff says that the said pleas, and each and 
both of them, are had in substance. 

CHAS. A. KEIGWIN. 

WM. H. ROBESON, 

WM. H. RUSSELL, 

Attorneys for Plaintiff. 

• * 

Note. —Among the matters of law intended to be argued in sup¬ 
port of the foregoing demurrer are these: 

1. That there is nothing in the said pleas, or in either of them, 
which goes to invalidate or impair the bond sued upon or to dis¬ 
charge or relieve the obligation of the parties thereto, or of either 
of them. 

51 2. That, notwithstanding the averments of the said pleas, 

taking the same to he true, the court had power to accept the 
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bond sued upon and to require the trustee and his surety to pay into 
court the proceeds of the sale secured thereby. 

3. That each and all of the matters alleged and set up in and by 
the said pleas, or either of them, is, and are, immaterial and irrele¬ 
vant to the averments of the declaration, and is and are insufficient to 
constitute any ground of defense against the right of action set forth 
in the declaration. 


I hereby acknowledge the 


service of a copy of this pleading. 


Attorney for Defendants. 


Supreme Court of the District of Columbia. 

Friday, Janueory 20, 1911. 

Session resumed pursuant to adjournment, Mr. Justice Anderson, 
presiding. 

* * * * * * * 

The Court of Appeals having reversed the judgment of this Court 
in the above entitled cause with costs, as appears by the Mandate of 
said Court of Appeals here presented by Mr. C. A. Keigwin, it is 
ordered that judgment he entered herein against the defendants for 
costs adjudged in said Court of Appeals. 

<V2 Therefore it is considered that the plaintiffs recover against 

the said defendants the sum of Two hundred and nine and 
90/100 dollars ($209.90) for their costs aforesaid, and have exe¬ 
cution thereof. 

And further it is considered that the judgment of this Court 
entered herein on the 8th day of November, 1907, he, and hereby 
is vacated; whereupon, it is considered that the demurrer to the 
defendants’ pleas herein, he and hereby is sustained. 

Memoranda. 


November 12, 1912.—Jury sworn and respited. 

November 13, 1912.—Jury again respited. 

November 14, 1912.—Jury instructed to return sealed verdict. 
November 15, 1912.—Verdict for plaintiff, Mattie McC. Iline, 
for $3,055.38 with interest, $1,527.09; and for Plaintiff, Roberl 
E. Iline, $5,092.34 with interest, $2,546.17. 


Motion for New Trial. 

Filed November 20, 1912. 

******* 

And now come the defendants by their attorneys and move the 
Court to set aside the verdict heretofore rendered in the above 
53 entitled cause and to grant a new trial therein— 

1. Because the said verdict is contrary to the evidence. 
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2. Because the said verdict is against the weight of the evidence. 

3. Because the verdict was and is contrary to the instructions given 
by the Court to the jury. 

4. Because of erroneous instructions given by the Court to the 


jury. 

5. Because the amount found by the jury to be payable by the 
defendants to the plaintiff Mattie MeC. I line in respect of the interest 
of the said Mattie MeC. I line in the penalty and conditions of the 
bond in suit is excessive, arbitrary and absurd, both in itself and 
with reference to the amount found by the same verdict to be paya¬ 
ble by the defendants in respect to the interest of Robert E. Iline in 
the penalty and conditions of the said bond. 

6. Because the amount found by the jury to be payable by the 
defendants to the plaintiff Robert E. Iline in respect of tlie interest 
of Robert E. Iline in the penalty and conditions of the bond in suit 
is excessive, arbitrary and absurd, both in itself and with reference 
to the amount found by the same verdict to be payable bv the 
defendants in respect to the interest of Mattie MeC. Iline in the 
penalty and conditions of the bond. 

7. Because no sufficient evidence was produced to the jury upon 
which to base the verdict of the jury that the sum of $3,055.38. 

or any other than a nominal sum, is payable to the said 
54 Mattie MeC. Iline by the defendants, or that the said 
Mattie McC. Iline is entitled to recover the said sum, or any 
other than a nominal sum. in this action. 

8. Because no sufficient evidence was produced to the jury upon 
which to base the verdict of the jury that the sum of $5,002.34, or 
any other than a nominal sum. is payable to the said Robert E. 
Iline by the defendants, or that the said Robert E. Iline is entitled 
to recover the said sum, or any other than a nominal sum, in this 


action. 

9. Because the allowance made in and by said verdict for interest 
on the two sums of money therein specified for the period of eight 
years and fou*r months at the rate of six per cent per annum is 
unauthorized and unlawful. 

10. Because the verdict of the jury gives no consideration to, nor 
makes any allowance in respect of, contingencies and adverse rights 
affecting and pertaining to the sum of $8,147.72, the proceeds of the 
sale of the property described in the pleadings and the income there¬ 
from. 

JOHN SELDEN, 

NATHL. WILSON, 
Attorneys for Defendants. 


Supreme Court of the District of Columbia. 

Monday, December 23 d, 1912. 

Session resumed pursuant to adjournment, Hon. Daniel Thew 
Wrignt, Justice presiding. 

******* 

Upon consideration of the motion for a new T trial filed herein on 
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behalf of the defendants by their attorneys of record and 
55 heretofore submitted, it is ordered that said motion be, and 
the same is hereby overruled. Whereupon it appearing that 
the plaintiffs ought to have judgment for the sum of Eighteen 
Thousand Dollars ($18,000.00) penalty of the bond sued on herein, 
the same to be released upon payment by said defendants as execu¬ 
tors aforesaid, to the plaintiff Mattie MeC. lline, of the sum of Three 
Thousand and Fifty-five and 38/100 Dollars, with interest in the 
sum of One Thousand Five Hundred and Twenty-seven and 09/100 
Dollars and to the plaintiff Robert E. lline, the sum of Five Thou¬ 
sand Ninety-two and 34/100 Dollars, with interest in the sum of 
Two Thousand Five Hundred Forty six and 17/100 Dollars, here¬ 
tofore found payable by the defendants, as executors aforesaid, by 
reason of the premises, together with said plaintiffs’ costs of suit 
taxable herein; but because it is unknown to the court if any assets 
said executors have of the estate of Daniel B. Clarke, deceased, 
or that may hereafter come into their hands, are sufficient to pay 
said sums, either in whole or in part, regard being had to the whole 
amount of said assets, if any, and of all lawful claims payable out 
of the same, it is ordered that this cause be, and the same is hereby 
referred to the Auditor of this Court to ascertain the same and re¬ 
port thereon. 


Report of Auditor . 

Filed March 27, 1913. 

* * * * * * * 

This cause was referred to the Auditor under the provisions of 
Section 328 of the Code. After due notice 1 proceeded with 
56 the reference, and I return herewith the testimony adduced 
before me. 

This suit was instituted in March 1906 by the United State* 
of America to the use of Mattie McC. lline and Robert E. lline 
against Thomas E. Waggaman and Daniel B. Clarke as principal 
and surety respectively on a bond to secure the faithful performance 
of the duties of said Thomas E. Waggaman as trustee in equity 
cause No. 20,225 in this Court. Upon the death of Clark his execu¬ 
tors were made parties and the judgment is against them. 

By the record of the proceedings in the matter of the estate of 
said Clark, Administration No. 13,726, it appears that distributions 
were made to the beneficiaries of his will by the said executors in 
the sum of $28,711.68 under their second account, in the sum of 
$63,548.41 under their third account, and in the sum of $121.57 
under their fourth account, said accounts being approved by this 
Court in probate September 29, 1908, February 11, 1910 and July 
31, 1911 respectively. 

Previous to the distribution under the third account and in 
order to effectuate said distribution while at the same time protecting 
the executors against the claim involved in this suit and any other 
just debts of the deceased which had not been ascertained, the dis¬ 
tributees under the will of said deceased, being also his next of kin 
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and heirs at law, executed two deeds, one dated October 26, 1900 
and recorded in Liber 3283, Folio 143 of the land records, and the 
other dated November 8, 1909 and recorded in Liber 3283, Folio 
146 of the land records, conveying to the said executors Lots 
57 A and B in Square 491, premises 477 Pa. Avenue as joint 
tenants in fee, in trust, among other things, to sell the same 
and apply the proceeds to the discharge of the debts of the decedent 
when adjudicated and ascertained. 

That assistant trust officer of the Union Trust Company, one of the 
executors, testifies that the claim reduced to judgment in this case is 
the only outstanding claim of any importance; that the real property 
conveyed to the executors as above in order to secure this claim, is 
reasonably worth $30,000; and that there is other real property be¬ 
longing to this estate approximately worth $75,000. 

it appears, therefore, that the executors have not in their hands 
any personal assets of this estate with which to pay any part of the 
judgment in this cause; but that they hold title to real property; con¬ 
veyed to them by the beneficiaries of the will of their testator in trust 
tor the specific purpose of enabling them to discharge this and other 
just debts from the proceeds of sale thereof, of sufficient value to 
satisfy this judgment in full and all other debts of the deceased. 

LOUIS A. DENT, Auditor. 

March 18, 1913. 


Motion for Judgment. 

Filed April 1, 1913. 

******* 

Now come the Plaintiffs by attorney and move the Court 
58 to enter a final judgment in this cause upon the Auditor’s 
report herein filed, in accordance with the verdict heretofore 
rendered. 

WM. H. ROBESON, and 
CIIAS. A. KEIGWIN, 
Attorneys for Plaintiffs. 

John Selden. Esq., Attorney for Defendants. 

Sir: Please take notice that we shall ask the action of the Court 
upon the foregoing motion, on Friday next, April 4th, 1913 upon 
the coming in of the Court on that day, or as soon thereafter as 
counsel can be heard. 

WM. H. ROBESON and 
CHAS. A. KEIGWIN, 
Attorneys for Plaintiffs. 

Sendee acknowledged this- 


Attorney for Defendants. 
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Supreme Court of the District of Columbia. 

Friday, April 18 th , 1913. 

Session resumed pursuant to adjournment, Hon. Daniel Tliew 
Wright, Justice presiding. 

Now come the parties hereto by their respective attorneys of 
record; whereupon, the plaintiffs’ motion for judgment filed herein, 
and the report of the Auditor of this Court, filed on the '27th day of 
March, 1913, are submitted to the Court, and it appearing by said 
report that the defendants have assets of the estate of Daniel 
7)9 B. Clarke, deceased, sufficient to satisfy, the plaintiffs’ recov¬ 
ery in this cause, regard being had to the whole amount of said 
assets and of all just claims against the deceased, judgment on the 
verdict heretofore rendered herein is ordered. Wherefore, it is con¬ 
sidered that the plaintiffs recover against Alexander Porter Morse. 
Union Trust Company and Daniel Boone Clarke Waggaman, ex¬ 
ecutors of the last will and testament of Daniel B. Clarke, deceased, 
the sum of Eighteen Thousand Dollars, ($18,000), penalty of the 
. bond sued on herein, the same to be released upon payment by said 
defendants to the plaintiff Mattie McC. Hine, of the sum of Three 
Thousand Fifty five and 38/100 Dollars ($3,055.38) with interest 
in the sum of One Thousand Five Hundred Twenty-seven and 
09/100 Dollars ($1,527.09), and further interest on the said sum of 
$3,055.58 from the 15th day of November 1912, until the same shall 
be puid; and to the plaintiff Robert E. Hine, the sum of Five Thou¬ 
sand Ninety-two and 34/100 Dollars ($5,092.34), with interest in 
the sum of Two Thousand Five Hundred Forty-six and 17/100 Dol¬ 
lars, ($2,540.17), and the further interest on $5,092.34 from No¬ 
vember 15, 1912 until the same shall be paid, being the money pay¬ 
able by said defendants, as executors aforesaid, to said plaintiffs, by 
reason of the premises, together with their costs of suit to be taxed by 
the clerk, and they are to have execution thereof. 

From the foregoing the defendants by their attorneys of record, in 
open court, note an appeal to the Court of Appeals; whereupon, the 
penalty of a bond to operate as a Supersedeas, is hereby fixed in the 
sum of Seventeen Thousand Dollars. 

60 Memorandum. 

April 30, 1913.—Appeal bond approved and filed. 

Supreme Court of the District of Columbia. 

Tuesday, June 10 th. 1913. 

Session resumed pursuant to adjournment, Hon. Daniel Thew 
Wright, Justice, presiding. 
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The Court having this day signed the Bill of Exceptions hereto¬ 
fore submitted herein, now orders the same of record as of the time 
of the noting thereof at the trial. 


Bill of Exceptions. 

Filed June 10, 1913. 

* * * * ♦ ♦ ♦ 

Be it remembered, that at the trial of this cause on Tuesday, No¬ 
vember 12, Wednesday, November 13, Thursday, November 14. and 
Friday, November 15, 1912, before a jury duly impanelled and 
sworn to try the issues between the parties in the above entitled cause, 
as well as on Friday December 20, Monday, December 23, 1912, and 
Friday, April 18, 1913, proceedings were had and rulings made by 
the Court and exceptions taken and allowed oil behalf of the de¬ 
fendants as follows: 

The jury was impannelled and sworn and counsel for the plain¬ 
tiffs addressed the jury. 

61 And thereupon to maintain the issues on their part joined . 

the plaintiffs produced as a witness Mattie McC. II ink, who 
testified that she is one of the use-plaintiffs in this case; that her hus¬ 
band Robert Burnett Iline died on June 27, 1895; that she has one 
child. Robert Edward Iline, the other use plaintiff, who was twenty- 
three years old last April 20th; that she lives in Overbrook, Pennsyl¬ 
vania, where her son lives with her; she brought the suit in the 
equity branch of this court which is mentioned in the pleadings in 
this cause to sell the property, house number 1712 L Street, which 
was sold bv Thomas E. Waggaman. Said witness was not cross- 
examined. 


And thereupon further to maintain the issues on their part joined 
the plaintiffs offered in evidence the record of the equity suit No. 
20225, entitled Iline versus Iline, which is incorporated in the plead¬ 
ings; also the bond which is the subject of the suit, produced from 
the custody of the Clerk, the signatures and execution of which are 
admitted by the defendants; all of which were duly admitted in 
evidence. 

And thereupon, the foregoing being all of the testimony then ad¬ 
duced on behalf of the plaintiffs, the plaintiffs by their counsel an¬ 
nounced their case to be closed. 

And thereupon, the defendants by their counsel moved the Court 
to instruct the jury that, upon the pleadings and the testimony of¬ 
fered by the plaintiffs, no more than nominal damages can be re¬ 
covered by the plaintiffs, and that only nominal damages can be 
recovered by the plaintiffs. 

62 And thereupon after argument the Court ruled that there 

was no evidence to go to the jury as to the respective rights of 
the use-plaintiffs to recover damages other than nominal damages and 
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concluded by stating—“In the absence of such evidence, the Court 
instructs the jury to render a nominal verdict’’—and thereupon 
counsel for the plaintiff-, interposing, requested the Court to permit 
the plaintiffs to recall Mrs. Hine for the purpose of showing, first, 
her age, and second, the fact that neither she nor Robert has ever 
collected any of the money, to the granting of which request the de¬ 
fendants by their counsel then and there objected upon the ground 
that the plaintiffs’ case had been closed; but the Court overruled the 
said objection and granted to plaintiffs leave to produce further evi¬ 
dence pending the disposition of the defendants’ motion; to which 
ruling the defendants by their counsel then and there excepted, 
which exception was duly noted. 

And thereupon further to maintain the issues on their part joined 
the plaintiffs recalled as a witness Mattie McC. Hine, who testified 
on direct examination that she was forty-six years old October 27th 
last; that on account of the fund that was derived from the sale of 
the house she received money up to August first, 1904. as interest, 
five per cent interest, which was paid through Waggaman, as trustee, 
and has received no money since that time; nothing has been paid on 
account of the principal of the $8,147; witness has not remarried 
and is still the widow of Robert B. Hine; 

63 And on cross examination said witness testified in sub¬ 
stance that she received quarterly pavments of interest from 

Mr. \V aggaman by check, and later when she was in New York, 
and at her request, by draft on New York, from the time after the 
sale when the first interest was due until and including August 
first, 1904: that each quarterly remittance of interest was accom¬ 
panied by a statement; witness cannot produce these statements or 

I ettei lie received from Mr. Waggaman because they have 
been either destroyed or turned over to Mr. Russell, her former coun¬ 
sel, who has since died; she can not say whether or not the papers 
purporting to he copies of these accounts and of letters written to her 
are copies though she recognizes the hand writing of the accounts; 
she remembers seeing Mr. Fox’s name on some such paper; when 
Mr. Hine died Mr. Waggaman was handling his property, the col¬ 
lection of rents, etc., and Mr. Waggaman continued as witness’s 
agent in the collection and handling of rents of five or six houses 
that she had; Mr. Waggaman had charge of the sale of the L 
Street house, and witness had been in his office a good many times; 
in the sale of the house Mr. Waggaman had his own lawyer. Mr. 
Williamson, and witness had no other lawyer than him. 

On redirect examination said witness testified that she was in 
good health, never better; that her father is living and is 87 years 
old, her mother died in July and Robert is in splendid health. 

And thereupon further to maintain the issues on their part joined, 
the plaintiffs called as a witness John Thilman Hendrick, 

64 who testified that he lived in Washington, D. C., and his 
occupation was and has been for seventeen or eighteen years 

life insurance, and has qualified as an expert on mortality tables on 
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many occasions in this court; the standard mortality tables in use 
in this country are called the American Experience Mortality tables, 
and in the case of a woman at the age of lorty-six, the expectation is 
twenty-three and eight tenths years more; that is based on the 
assumption that she is in good health and has a good family record, 
in other words, that sile could pass the ordinary insurance exam¬ 
ination. 

And on cross-examination said witness testified that the expression 
in dollars and cents of the life interest in .$8,14< of a woman, of 
such a,lie. assuming the interest to be five per cent, would be $9,695.64 
on these various assumptions: witness can not say what would be 
the value in dollars and cents of the interest of a young man, say 
t wen tv-three vears of age. entitled to the income at the death of 
his mother, a woman of forty-six years; the expectancy in life of a 
voting man twenty-three years of age in good health and who could 
pass the ordinary physical examination is forty and two tenths 
vears. 


And thereupon the defendants by their counsel renewed their 
motion to direct a verdict for only nominal damages, and the said 
motion was by the Court overruled: to which ruling the defendants 
l>v their counsel then and there excepted which exception was duly 
noted. 

Thereupon counsel for the defendants addressed the jury. 

65 And thereupon to maintain the issues on their part joined 

the defendants produced as a witness Clementine AVagga- 
man. who testified in substance that she was employed by Air. AA T agga- 
man as note clerk from 1887 to the time of his bankruptcy and as 
such handled the accounts of all the investments: she made out the 
quarterly interest statements in the regular course of business on 
Air. AVaggaman's bill heads in the name of the client : the accounts 
were sent down stairs and a press copy made of them and they were 
sent to the client with a check. 

Press copies of statements dated quarterly from February first, 
1900. to August first. 1904. were thereupon identified by the wit¬ 
ness as copies of the statements made by her and were offered and 
received in evidence: press copy of the statement, dated February 
first. 1900. so offered in evidence was as follows: 

Washington, P. C. ? Feh’y 1900. 

Thos. E. Waggaman, 

Peal Estate Broker and Auctioneer. 

No. 917 F Street N. W. 

In Account with Alattie AIcC. Hine. 

1899. 

August 31st. Amount received from sale s. 

lot 32 sq. 164. 

Interest at 5% from Oct. 1/99 to Feb’y 1, 

1900 . ... 


$8,147.72 

135.78 
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This money held for loan to Mr. Fox until 
Feb’y 1, 1900; he will have the right to 
cancel this agreement, if he can procure 
loan at 4%. 

66 Ain’t held for loan to Mr. Fox to 

May 1, 1900 at 5%. 

Check in settlement for interest. 


8.147.72 

135.78 


$8,233.50 $8,283.50 

Above amount to be held for Mr. Fox for 90 days longer upon 
the same terms. 

TIIOS. E. WAGGAMAN. 

A copy of the statement dated May first, 1900, was in the fol¬ 
lowing form: 

Washington, D. C., May 1st , 1900. 

Thos. E. Waggaman, 

Real Estate Broker and Auctioneer, 

No. 917 F Street N. W. 

In Account with Mattie McC. Hine. 

Feb’v 1st. Am’t held for loan to Mr. Fox to 

May 1st. 1900, at 5%. 8,147.72 

Tnt. at 5% from Feb’y 1st to date. 101.84 

Ain’t held for above loan. 8,147.72 

Check in settlement for interest. 101.84 


8,249.56 8,249.50 

Above amount to be held for Mr. Fox to Aug. 1st. 1900. upon 
the same terms as stated in acc’t of Feb’y 1, 1900. 


A copy of the statement dated August first. 1904. was in the fol- 
1 owing form: 

Washington, D. C., Aug. 1, 1904. 

Thos. E. Waggaman, 

Beal Estate Broker and Auctioneer. 

No. 917 F Street N. W. 

In Account with Mrs. Mattie McC. Iline. 


67 Ain't held for loan to Mr. Fox.... 8,147.72 
Tnt. from May 1st, ’04, to Aug. 1, 

’04 .‘. 101.84 

Ain’t held for above loan. 8,147.72 

Balance per check to Nat. Met. Bank. 101.84 


8,249.56 


8,249.56 
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The other quarterly statements were in forms similar to those ol 
May 1st, 1900, and August 1st, 1904. 

Said witness identified press copies of letters from Mr Waggaman 
to Mrs. Iline, among which was tlie letter of September 21st, 1899, 
of which the copy is as follows: 

Sept. 21, 1899. 

My Dear Mrs. Iline: 

I am sorry I did not see you today, so drop you this note. 1 have 
a party, Mr. I). E. Fox, who has a piece of property, Kill 21st St. 
X. W.. on which he has a loan at 0%. This will be due in about 
4 months and he is extremely anxious to get the money at 4%, 
which I have tried to do but so far without success. \ think I 
could get him to take your money and pay you the interest, if I 
would hold it until the loan becomes due. with the understanding 
that if he gets the money in the meantime at 4% he will let me 
know and the interest on your money will cease from the time of 
his notification. I have talked this matter over with Mr. William¬ 
son and he thinks it a good thing for you to do. The chances are 
that you will get the interest from the 1st of Oct. to the 1st of Feb. 
a r y/i anyhow, with a good chance of getting the loan, which, if 
l.c makes it. will be a first rate one. Then of course I have a fur¬ 
ther chance of getting a loan by that time for your money. I have 
looked at several pieces of pro]>erty, but the parties either want too 
much money on them or did not want to pay more than 4%. 

Yours verv truly, 

THOMAS E. WAGGAMAN. 

Mrs. Mattie MoC. Iline. 


The witness identified the checks which corresponded in 
fiS amount and date with the quarterly accounts as being the 
checks sent with said accounts; witness knew the Mr. Fox 
referred to in the accounts and heard of him in connection with the 
sale of the property described in that account; he lives at 21st and 
TTillver Place and was in the habit of coming to the office of Mr. 
Waggaman l>efore and after that time. 

And upon cross examination said witness testified that she has 
no recollection of talking to Mr. Fox about this loan or hearing him 
talk to Mr. Waggaman about it; that he did borrow money from 
Mr. Waggaman. but witness does not know whether he borrowed 
from this fund: he borrowed $12,000 held by the Jessup estate on 
his house at 21st and Hillver Place. 

And thereupon to maintain further the issues on their part joined 
the defendants called as a witness Duane E. Fox, who testified that 
he knew Mr. Waggaman for many years and borrowed money from 
him; he does not recall though he may have seen a statement made 
out in August 31. 1899. or February, 1900, in regard to the retention 
of money to make a loan to him of $8.147; he does not recall a loan 
in that amount; Mr. Waggaman extended to him personal accommo¬ 
dations from time to time, but he does not recall the amount : the 
house on Hillver Place was purchased in the name of Mrs. Fox in 
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1890, and a loan existed upon it of $12,000, which in 1900 witness 
would have been very glad to have increased; witness does not defi¬ 
nitely recall any such conversation, but it is his impression that he 
did talk to Mr. Waggaman about increasing the loan at about that 
time, February, 1900. 

69 And on cross examination said witness testified that he 
does not recall the size of the loans which were made to him 

from time to time by Mr. Waggaman, but when Mr. Waggaman 
went into bankruptcy accounts were submitted to him one for $2,400 
to $2,600 and another $1,000 which figures witness accepted as 
correct and upon which he has been making payments; witness 
thinks these were the aggregate of small loans and that one time 
lie and Mrs. Fox gave to Air. Waggaman a deed as security upon the 
equity in the Hillyer Place house; witness does not remember bor¬ 
rowing from Mr. Waggaman to take up or curtail the two en¬ 
cumbrances on the house, the $10,000 and $2,000 trusts, or negotiat¬ 
ing with him for a loan of $8,000; the first trust on the property was 
then $10,000 and witness would have been very glad to have cur¬ 
tailed it to $8,000 if his fees had come in, but at that period they 
were not coming in; witness does not remember ever having seen 
or heard of Mrs. Iline nor does he remember of hearing her name 
connected with any of these negotiations. 

And upon redirect examination said witness testified that his loan 
was bearing 6% to the Jessup estate of Philadelphia, and he would 
have been very glad to get the money for less interest, but does not 
recall any conversation of that effect to Mr. Waggaman. 

And on recross examination said witness testified that he is and 
has been for over 25 years an attorney at law; he has had very little 
experience in negotiating loans, except personal loans for himself; 
if the transaction concerning which he negotiated with Mr. Wagga¬ 
man had been consummated he would perhaps have remem- 

70 bered them; Mr. Waggaman represented the Jessup estate 
and the $10,000 and $2,000 were loans made through him. 

Thereupon it was entered on the record that Dr. Clarke, the 
defendant’s testator, died on June 3, 1906, and Mr. Waggaman died 
on June 27, 1906. 

And thereupon the defendants by their counsel announced that 
their case was closed. 

And thereupon the plaintiff recalled as a witness John Thilman 
Hendrick, previously sworn and examined in this cause, who testi¬ 
fied in substance that he had, since his last examination, examined 
further the tables showing values of life estates and other interests 
in property; that he had with him the tables known as the Carlisle, 
Northampton, Equitable and London Tables, showing notations as 
to the values of life estates at a given period and that he had cal¬ 
culated upon the American Experience tables; that according to 
the American Experience tables the value of a life interest at the 
age of 46 years in a fund of Eight Thousand One Hundred and 
Forty-seven Dollars and Seventy-two cents ($8,147.72) is Ten 
Thousand and Twenty-three Dollars ($10,023) ; that bv the same 
method of computation the same value according to the Carlisle and 
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Northampton tables would be Nine Thousand Dollars ($9,000) or 
Nine Thousand and Ten Dollars ($9,010), approximately One Thou¬ 
sand Dollars ($1,000) less under the English tables than under the 
American tables; the said testimony was objected to upon the 
grounds that the questions put to the witness were a re-examination 
as to the same matters previously testified to as a part of plaintiff’s 
case in chief, and that the tables produced do not touch the 
71 question of what should l>e paid now for a life estate in 
this sum of $S. 147: and said objections were sustained upon 
the ground that the method of calculations had not been shown to 
parallel the rule of law; the witness further testified that the Carlisle 
and Northampton tallies are those which are printed in the second 
volume of Scribner on Dower; that the American Experience tables 
are compiled by the actuaries of the various life insurance companies 
operating in this country and are based upon experience of human 
mortality for a period going back to the origin of the companies 
from thirty to fifty years ago; and that the Carlisle and Northamp¬ 
ton tables, found in Scribner on Dower, have been recognized as 
authorities by actuaries for more than a hundred years and are 
still in use in England. 1 >y referring to the table marked table F 
in Scribner on Dower the witness stated that the value of a com¬ 
muted life estate, the tenant being at the age of forty-six, would be 
(>r>.()5 cents on the basis of one dollar. The witness was then asked 
to refer to Table (i in the same volume and to state what that table 


shows to he the commuted value of a dower interest at the age of 
forty-six. Counsel for the plaintiff stated that lie desired to show the 
value of the dower interest for the sake of enabling an estimate to 
he made of the value of the life interest; to which question the 
counsel for the defendant objected upon the ground that dower 
is not involved in the case, and the objection was sustained by the 
court, to which ruling and action of the court the plaintiff then and 
there prayed an exception which was allowed her. By refer- 
7*2 ence to the said table F the witness testified that the present 
value upon that basis of a life estate in a fund of Twelve 
Thousand Dollars ($12,000) or Thirteen Thousand Dollars 
($13,000), the tenant being at the age of forty-six, was approxi¬ 
mately Nine Thousand Dollars, varying twenty or thirty dollars 
either way. 

On cross examination the witness stated that a life insurance com¬ 


pany would probably not give Nine Thousand Dollars ($9,000) for 
the value of Mrs. Iline’s life estate in Eight Thousand, One Hun¬ 
dred and Forty-seven Dollars and Seventy-two cents ($8,147.72) 
because such a company would desire to make a profit, the profit 
that would be sought in such a case varying with ages, the policy 
of the company and prevailing rates of interest; and witness is un¬ 
certain as to whether companies buy life estates of this character; 
witness’s calculation was made by compounding the sum from Au¬ 
gust 1, 1904, to December 1, 1912, and then dividing the time within 
which the life tenant would ordinarily get by half, instead of 
getting at year hv year, it would be the same thing if she got all of 
it half way along the period; the contingency of the stoppage of in- 
teresl resulting from the inability to reinvest the money immediately 
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would have a great influence on the result; the witnesses calculation 
is based upon the fact that the original principal has now had added 
to it interest for eight years and four months which the witness has 
compounded and added to the principal; that witness has not 

73 taken into consideration the possibility that the tenant may 
marry and so be entitled to less interest in the fund. There¬ 
upon counsel for the defendants moved that all the testimony of 
this witness given upon his recall be stricken out on the ground 
that it is not applicable to the undisputed facts in the case, which 
motion was granted by the court for the reason assigned that the 
method of computation is based upon a false hypothesis; to which 
ruling and action of the court the plaintiff by her counsel then and 
there prayed an exception which was granted her and duly noted 
upon the minutes of the court. 

Thereupon upon re-direct examination the witness testified that 
the value of a life tenant’s interest at the age of forty-six in a fund 
of Eight Thousand, One Hundred and Forty-seven Dollars and 
Seventy-two cents ($8,147.72) would be 80/135 of Ten Thousand 
Dollars ($10,000) whereupon the witness was asked “Where did you 
get the $10,000 to which question counsel for the defendants ob¬ 
jected and also to the preceding answer, whereupon the said answer 
was ruled out. 

Thereupon counsel for the plaintiff ottered in evidence tables 
F and G found in Scribner on Dower, and the witness testified that 
these tables are not in use in this country, but approximately the 
same tables are in use today in America with a slight variation; 
they are in use in England, the witness thinks there are tables which 
are in use today in America, but he does not have them in his 
possession; to which offer counsel for the defendant objected, the 
objection was sustained, and counsel for the plaintiff prayed, 

74 and it was allowed, an exception to the said ruling. 

Thereupon further to maintain the issues on their part joined 
the plaintiffs recalled as a witness Mattie McC. IIine, who 
testified on direct examination that after the sale of her property 
in the summer of 1899, Mr. Waggaman told her that lie was under 
no responsibility to her for the money in any way, that he had been 
appointed trustee by the Court, gave bond to the Court and was 
responsible only to the Court for the money; witness made no ar¬ 
rangement with him and looked to him for her money as trustee 
under the Court; witness never knew what became of this fund by 
way of investment or otherwise; witness wanted to have a fund 
set aside for her son’s college education,—that was in July, 1904, 
the day before she started West to the St. Louis exposition, and 
witness asked Waggaman if this fund could be so set aside; Wagga¬ 
man said “I can not answer that question. Meet Mr. Williamson 
at three o’clock this afternoon at my office and lie will tell you”. 
Mr. Waggaman said nothing further than that he did not think it 
could be set aside; witness has received no payments from Mr. 
Waggaman or anybody else on account of this fund since August, 
1904, and nothing on account of principal. 
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And upon cross examination said witness testified that she never 
made any objection to the condition of the fund nor any application 
to Mr. Waggaman in respect of its investment and had not the 
slightest idea from the beginning where the money was; witness 
knew from the beginning and was notified that there was a 

75 fund held there, as was read by counsel from the accounts,— 
she understood that he was holding the fund to be invested 

in the way described in the papers by the law and under the Court; 
she ‘‘never understood it” because she only looked for the monev 
from the trustee; she understood that the statement in the letters 
was that the money was l>eing held for or by Mr. Fox. 

And on redirect examination said witness testified that she never 
had any experience in business up to 1904. and had never before 
drawn a check, and never had any legal or other advice on this 
matter other than from Mr. Williamson; no one advised her to see 
that the money was paid into the Court and then invested under 
the order of the Court, or that the matter was one that required her 
attention. 

And this was all of the testimony produced by the plaintiffs and 
defendants, respectively, material to the points raised upon these 
bills of exception. 

At the close of the evidence counsel for the plaintiffs offered the 
following prayers for instructions to be given to the jury, the said 
prayers being offered successively and the exception taken to the 
refusal of each not being waived by the subsequent proffer of the 
next following, each of which prayers as so successively offered 
being rejected by the court, and to such action of the court in each 
instance the plaintiffs praying and being allowed an exception, the 
said prayers so offered and rejected being as follows: 

1. The jury are instructed, upon the pleadings in this cause, to 
return a verdict in favor of the plaintiffs for the sum of $8,147.72, 
with interest thereon at the rate of six per cent per annum from 
August 1, 1904. 

76 II. The jury are instructed, upon the pleadings and evi¬ 
dence in this cause, to return a verdict in favor of the plain¬ 
tiffs for $8,147.72, with interest thereon at the rate of six per cenl 
per annum from August 1, 1904. 

III. The jury are instructed to return a verdict in favor of the 
United States for the sum of $8,147.72, with interest thereon at the 
rate of six per cent per annum from August 1, 1904, of which three- 
eighths shall be for the use of Mattie McC. Iline and five-eighths 
shall be for the use of Robert E. Hine. 

IV. The jury are instructed to return a verdict in favor of the use 
plaintiffs named in the declaration for the sum of $8,147.72, with 
interest thereon at the rate of six per cent per annum from August 
1. 1904, the said sum to be divided and the shares awarded to the 
said two use plaintiffs in such proportions as the jury shall find 
them respectively entitled with reference to the age and probabilities 
of continued life of Mattie McC. Hine. 

V. The Court is asked to instruct the jury that if the verdict 
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is in favor of the plaintiffs it shall be for $8,147.72, with interest at 
6% per annum from August 1, 1904. 

And thereupon the Court charged the jury as follows: 

“Gentlemen of the jury, while the title of the action denominates 
the United States as plaintiff, yet the practical result to be attained 
by the action is the ascertainment of the respective rights of* 
recovery of the two who have been identified by the expression use 
plaintiffs”; that is to say, Mrs. Hine and her son Robert. 

77 The action is brought upon the bond which has been so 
frequently mentioned before you, and the measure of the 

recovery of the respective parties, either Mrs. lline or her son 
Robert will be the value at the present time of their respective 
interests in the fund of $8,147.72, provided that the defense which 
is urged es]>ecially against Mrs. Hine is not proven by the evidence. 
That defense I now direct your attention to as follows, as, essen¬ 
tial to its understanding, some preliminary observations from the 
Court may be advantageous. 

A bond represents a written contract between those who sign it 
and tlie person or persons to whom it is given. For the purposes of 
this case you can understand that the effect of the bond sued upon 
here is that it amounted to a contract between Dr. Clarke and Mi's. 
Hine and her son that Dr. Clark would see to it that Waggaman 
disposed of. according to the order of the court, the sum of $8,147.72. 

If Mrs. Iline had that contract with Dr. Clark it was entirely 
appropriate for her, if she saw fit, to make another contract with Mr. 
Waggaman which would relieve Clark of the necessity of looking 
after Waggaman’s duty of disposing of the money according to the 
order of the Court, and if Mrs. Hine did make a contract with 
Waggaman the effect of which was, so far as she was concerned, that 
Waggaman was not under the duty of returning that money into 
the Court and abiding by its orders concerning the money, then that 
would relieve Clark of the obligation that his writing placed upon 
him to see that Waggaman did that. In other words, if a person 
is secured by a contract of surety, as Mrs. Hine was secured 

78 by Dr. Clark’s contract of surety on the bond they can only 
call upon the surety to do that which he promises in his con¬ 
tract he will do, and if they make a contract with the other obligor 
on the bond, the principal, which relieves that principal of the 
necessity of doing what his bond provides he shall do, that wipes 
out the contract that the surety made on the bond. I trust that 
explanation makes the legal aspect of the proposition clear to you. 

You will have to proceed to determine whether the evidence proves 
that Mrs. Hine and Waggaman did make a contract that Waggaman 
should not turn the money back into the court to be disposed of 
according to its direction, but that he should retain the money in 
his own hands and pay her five per cent interest upon. I use the 
word “contract” because that is a technical word in the law. A con¬ 
tract is an agreement made between two or more persons based upon 
a consideration, to do or not to do a particular thing. There must 
have been not only the agreement between Mrs. Hine and Wagga 
man that he should not turn the money back, but that he should 
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retain it and pay her five per cent upon it. The two must have 
agreed to that before there could he the basis of a contract. It is 
not necessary that they shall have agreed by express words or accu¬ 
rate terminologv, hut it is necessarv that vou shall believe that either 
through their words or writings or their conduct, or both, they did 
have a mutual understanding whereby each expected and intended 
and agreed that Waggaman was not to turn the money back into 
court to l>e disposed of by its order but was to retain it and pay Mrs. 
Iline five per cent interest upon it. If there was that agreement 
between them that he should so retain it and pay her five 
79 per cent upon it. the agreement to pay the five per cent 
interest is sufficient consideration to make the agreement a 
binding contract, but unless there was that mutual understanding 
between Mrs. Iline and Waggaman that he should not turn the 
monev back to be disposed of bv the Court’s order but he should 
retain it and also an agreement between the two that he should pay 
her five per cent.—unless there was that distinct understanding and 
agreement, then there has not been proven any such contract as 
would release Dr. Clark, the surety, from his obligation upon the 
bond. 

If you find that there was such an agreement between Wagga¬ 
man and Mrs. Iline as released I)r. Clark, that would end the 
question of her right of recovers’ and it would be vour dutv to return 
a verdict in favor of the defendants in so far as she is concerned. 

The son Robert is in any event entitled to a verdict in his favor, 
because this defense is not urged against him, nor is it undertaken 
to prove that it applies to him. If you find with respect to Mrs. 
Iline that she did not have the kind of contract with Waggaman 
that I have spoken of. then she too would be entitled to recover. 

You will have observed from the phraseology of the will, which 
secures their respective estates, that Mrs. Iline is not entitled to this 
money now as her own; she is only entitled to the use of it dur¬ 
ing her life. Neither is the son entitled to it now as owner: 
lie is only entitled to it at the death of his mother. So that 
neither has a vested right in the total of this sum: and it cannot 
be said that both together at this moment of time have a 


80 definitely ascertained right to the possession of the total sum. 

Under the proceeding that they have attempted in bringing 
the kind of suit that is before you, as you have heard heretofore 
expressed by the Court, they can recover in this proceeding only 
that amount of money, which measures the current value of their 
respective interests in the fund, and when they do recover that it 
will be theirs for all the future, absolutelv; each one can recover 
only the present value of his or her estate in this sum of $8,147.72. 


You must find separate verdicts upon those points if you find 
they are entitled to recover; and you must ascertain and determine 
from this evidence (and although the task may be difficult that does 
not relieve you from the necessity of its discharge) the present value 
of the estate of Mrs. Iline derived by virtue of this will, in $8,147.72, 
considering that she was entitled only to the income of it for her life, 
or. rather, during the unmarried portion of her life, which involves 
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(he uncertainty of the duration of life and of marriage. In other 
words, considering the lady in her present environment, as she ap¬ 
peals before you, her age in life, what is the present value of her 
life interest in that $8,147.7*2, because that was what she was entitled 
to the moment the trustee, Waggaman. defaulted. Ilis default 
would put her estate at an end. wipe the fund out, rather, and the 
damages that she is entitled to. and should get from surety, if en¬ 
titled to any, is the value at that time of what was wiped out: that is 
to say, her life estate in this eight thousand dollars. 

81 Having determined the value of her estate, vou should 

• ' *- 

compute interest upon that sum from the first day of August, 
1004, at the rate of six per cent per annum and add the two together, 
because it will not do for you to find a verdict for such a sum and 
“interest." You must make the computation of interest and add 
it to the principal sum which you find is due. 

Having determined the issues of the case with respect to Mrs. 
Iline. then you must proceed to consider what recovery is proper, as 
shown by the evidence, for Robert Iline. As I have said, he is not 
entitled, under this will, to any money now. This will gives him the 
sum of $8,147.72 after his mother's death. So that you must com¬ 
pute from this evidence what is the present value of the estate that 
this will gives him. and allow that sum, adding to it also the compu¬ 
tation of the interest from the time of the default by Waggaman 
upon the bond, at the rate of six per cent per annum. 

Your verdict must deal specifically with the right of each to 
recover. You must find how much Mrs. Iline is entitled to recover* 
also how much Robert Iline is entitled to recover 

As I have indicated, after you determine the value at the time 
\Y aggaman defaulted, of the estate of each, then the interest compu¬ 
tation is to be made according to the directions given, and added 
to that principal sum. 

Hentlemen, it is late in the hour of the day and it will perhaps 
inconvenience the various counsel if they are required to wait 
about for your verdict, so the Court will submit to vou a 

82 special form of written verdict. After you agree you will 
sign this written form, stating in it your verdict. When that 

is signed it is to l>e sealed in an envelope in your presence and given 
to your foreman, then you may assemble here tomorrow morning 
at ten o’clock and the foreman will present the sealed envelope 
to the Court, and your verdict will then be opened and read." 

And thereiqxm the defendants by their counsel prayed an ex¬ 
ception to so much of the charge of the Court as directed the jun 
m determining the amount due to Robert Iline, to allow to him 
interest from the time of the default by Waggaman upon the present 
value of the estate which the will gives him, which exception was 
duly noted. 

And thereupon the jury retired to consider their verdict and there¬ 
after on Friday, November 15th, 1912, the jury returned into 
Court a verdict in the manner and form in the record hereinelse- 
where set forth. 

And thereafter the defendants by their counsel duly filed a motion 
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for a new trial, assigning as reasons for not entering judgment on 
said verdict and as grounds for a new trial, among others, the fol¬ 
lowing: 

“2. Because the verdict was and is contrary to the instructions 
given by the Court to the jury. 

“f>. Because the amount found by the jury to be payable by 
the defendants to the plaintiff, Mattie McC. I line, in respect of the 
interest of the said Mattie McC. I line in the penalty and conditions 
of the bond in suit is excessive, arbitrary and absurb, both in itself 
and with reference to the amount found by the same verdict 
So to l>e payable by the defendants in respect to the interest 
of Robert E. I line in the penalty and conditions of the bond. 

“(>. Because the amount found by the jury to be payable by the 
defendants to the plaintiff Robert E. Mine in respect of the interest 
of Robert E. Iline in the penalty and conditions of the bond in suit 
is excessive, arbitrary and absurd, both in itself and with reference 
to the amount found by the same verdict to be payable by the de¬ 
fendants in respect to the interest of Mattie McC. Iline in the 
penalty and conditions of the bond. 

“0. 'Because the allowance made in and by said verdict for inter¬ 
est on the two sums of money therein specified for the period of eight 
years and four months at the rate of six per cent per annum is un¬ 
authorized and unlawful. 

“10. Because the verdict of the jury gives no consideration to nor 
makes any allowance in respect of contingencies and adverse rights 
affecting and pertaining to the sum of $8,147.72, the proceeds of the 
sale of the property described in the pleadings and the income there¬ 
from.” 

and said motion was duly argued and submitted to the Court; and 
thereafter on Monday, the 23rd day of December, 1912, the Court 
filed a memorandum of its opinion upon the said motion in the 
words and figures following: 


“Memorandum on Motion for New Trial. 

‘‘There is no method or theory of computation which can be 
84 properly imposed upon a jury as a matter of law; the uncer¬ 
tainty of human life renders the ascertainment of any sum 
the amount of which depends upon its duration, somewhat a matter 
of speculation. 

“The Court discovers in the amounts awarded the respective use- 
plaintiffs nothing which would justify the conclusion that they are 
not sufficiently supported by the evidence. 

“The motion must be overruled.” 


And thereupon there was entered an order overruling the motion 
for a new trial, and adjudging that the plaintiffs are entitled to judg¬ 
ment in accordance with said verdict, as more fully appears in the 
record of which this bill of exceptions is a part; to which ruling the 
defendants by their counsel then and there prayed an exception, for 
the reasons stated in said motion for a new trial, which exception was 
duly noted. 
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And thereafter upon the coining in of the report of the Auditor, 
judgment was on the 18th day of April, 1918, entered upon said ver¬ 
dict and report of the Auditor as more fully appears in the record of 
which this bill of exceptions is a part, and the defendants by their 
counsel then and there again prayed an exception to the entry of 
judgment upon the said verdict, for the reasons stated in the afore¬ 
said motion for a new trial, which exception was duly noted. 

All of which exceptions as stated in the foregoing bill of excep¬ 
tions were duly noted by the Court at the time the same were sever¬ 
ally taken, and the said exceptions are signed as the several 
85 exceptions taken at the trial and upon the motion for a new 
trial of the above entitled cause, this 10th day of Jurn/ A. D. 
1913, nunc pro tunc. 

DAN THEW WRIGHT, Justice. 

To Charles A. Iveigwin, Esquir.e, and William H. Robeson, Esquire, 

Attorneys for the Plaintiffs: 

Please take notice that on the third day of June, 1913, at ten 
o’clock A. M., or as soon thereafter as counsel can be heard, the pro¬ 
posed bill of exceptions attached to this notice, of which proposed 
bill of exceptions a copy is herewith handed you, will be submitted to 
the Court to be settled. 

JOHN SELDEN, 

NATH’L WILSON, 
Attorneys for the Defendants. 

Service of the above notice and of the proposed hill of exceptions 
by leaving a copy thereof is acknowledged this twenty-third day of 
May, 1913. 

CHARLES A. KEIGWIN, 

Attorney for the Plaintiffs. 

Settled by consent. 

CHARLES A. KEIGWIN, 

Attorney for Plaintiffs. 

NATH’L WILSON,' 

Attorney for Defendants. 


Assignment of Errors. 

Filed June 17, 1913. 

******* 

I. The Court erred in instructing the jury that interest should be 
allowed to the use-plaintiff Robert E. Hine upon the present value 
of the estate which the will gives to him from the time of the default 
by Waggaman. 

86 II. The Court erred in entering judgment upon the ver¬ 

dict of the jury in favor of the use-plaintiffs inasmuch as the 
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amounts awarded to them include interest on the two sums of money 
therein s}>eeified for the period of eight years and four months at the 
rate of six per centum per annum. 

Ill. The Court erred in entering judgment on the verdict of the 
jury in favor of the use-plaintiff Mattie McC. I line inasmuch as the 
amount found to he payable to her is excessive and arbitrary both in 
itself and with reference to the amount found by the same verdict to 
he payable to the use-plaintiff Robert E. I line. 

IN’. The Court erred in entering judgment upon the verdict of the 
jury in favor of the use-plaintiff Robert E. I line inasmuch as the 
amount found by the jury to he payable to him is excessive and arbi¬ 
trary both in itself and with reference to the amount found by the 
same verdict to be payable to Mattie McC. Iline. 

V. The Court erred in entering judgment upon the verdict of the 
jury in favor of the use-plaintiffs inasmuch as the said jury in re¬ 
turning the said verdict gave no consideration to and made no allow¬ 
ances in respect of the contingencies and rights adverse to the plain¬ 
tiffs affecting and pertaining to the proceeds of sale of the property 
described in the pleadings and the income therefrom, created bv the 
will of Robert B. Iline, deceased. 

VI. The Court erred in entering judgment upon the verdict of the 
jury in favor of the use-plaintiffs inasmuch as the said verdict was 

contrary to the instructions given by the Court to the jury. 

NT VII. The Court erred in granting to the plaintiffs leave to 

produce further evidence after the plaintiffs had closed their 
case and the Court had on the defendants’ motion directed a verdict 
for only nominal damages. 

VIII. The Court erred in refusing to instruct the jury to return 
a verdict for only nominal damages after the plaintiffs had for the 
second time announced their case to he closed. 

NATIVE WILSON, 

JOHN SELDEN, 

Atfys for Defendants. 


Designation of Record. 

Filed June 17, 1913. 

******* 

In making up the record on appeal the Clerk will please include 
the following— 

1. Declaration. 

2. Pleas. 

3. Exhibit A to Pleas. 

4. Of Exhibit B to Pleas, the following— 

Bill of Complaint. 

Decree pro confesso. 

Answer of infant Defendants. 

Decree for Sale. 

Bond of T. E. Waggaman, Trustee. 

Trustee’s report. 

Order finally ratifying sale. 

Petition of Robert E. Hine. 
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Order on Thomas E. Waggaman to show cause. 

Answer of Thomas E. Waggaman. 

Motion of Robert E. lline to pay money into Court. 

Motion of Mattie McC. lline to pay money into Court. 

Order to pay money into Court. 

68 5. Memo, of substitution of Executors of Daniel B. Clarke, 

deceased, as parties defendant. 

6. Replication and demurrer tiled December G, 1907. 

7. Judgment of January 20th, 1911. 

8. Memo, of fact of trial by jury. 

9. Verdict of jury. 

10. Motion for new trial. 

11. Order overruling motion for new trial. 

12. Report of Auditor. 

13. Motion for judgment. 

14. Judgment. 

15. Memo, of appeal bond tiled. 

1G. Bill of exceptions. 

17. Assignment of errors. 

18. This designation. JOHN SELDEN, 

NATH’L WILSON, 
Attorneys for Defendants. 

Memorandum., 

June 17, 1913.—Time to file transcript of record extended to July 
1, 1913, inclusive. • 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia hereby certify the foregoing pages numbered from 1 to 88, 
both inclusive, to be a true and correct transcript (4* the record, ac¬ 
cording to directions of counsel herein tiled, copy of which is made 
part of this transcript, in cause No. 48380 At Law, wherein The 
United States of America, to the use of Mattie McC. lline et al. are 
Plaintiffs and Alexander Porter Morse et al. are Defendants, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, 1 hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 28tli day of June, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2578. Alexander Porter Morse et al., appellants, vs. The United 
States of America to the use of Mattie McC. Hine et al. Court of 
Appeals, District of Columbia. Filed Jun- 30, 1913. Henry W. 
Hodges, clerk. 
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IN THE 


Geurt of Appeals ef the District ef Gelarribia 


Alexander P. Morse, et al., \ 

Appellants, j 
vs. I 

The United States, to the ( No. 2578. 
use of Mattie Me C. Hine, j 
et al. 


BRIEF FOR APPELLEES. 

Statement. 

This is an action of debt on a bond brought in the name 
of the United States, the obligee in the bond, to the use of 
Mattie Me C. Hine and Robert E. Hine, against the obli¬ 
gors. The appellants are the executors of the surviving ob¬ 
ligor. The use plaintiffs, here appellees, are, respectively, 
the widow and the only surviving child of one Robert B. 
Hine, who died in 1895. 

By the will of the said decedent his real estate was de¬ 
vised to his widow for life, remainder to his son Robert 
in fee. It was provided that, in case the widow should 
remarry during the lifetime of the son, she should be en¬ 
titled to only one-half of the income from the property, the 
residue going to a trustee for the son; and, if she remarried 
after the son’s death she should be entitled to the whole 
income for life, and that, after her death, the property 
should be sold and the proceeds distributed, according to 
various contingencies, among certain members of the tes¬ 
tator’s family (pp. 11, 12). 
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Mrs. Hine was appointed executrix of this will (p. 12), 
which was duly probated (p. 13). 

Mrs. Hine has never remarried. At the time of the 
trial, in November, 1912, seventeen years after her hus¬ 
band’s death, she was over forty-six years of age. The 
son Robert was born in 1889 and is still living ^pp. 14, 
34. 35). 

Among the parcels of real estate left by the testator was 
a dwelling-house at No. 1712 L Street, N. W., m this 
city. In March, 1899, Mrs. Hine filed a bill in equity, mak¬ 
ing her then infant son and those having contingent inter¬ 
ests in the property parties defendant, and praying that 
the L Street house be sold for the advantage of all con¬ 
cerned in the title. In the suit so instituted such proceed¬ 
ings were had that, by a decree dated July 6, 1899, a sale 
of the property was directed, and Thomas E. Waggaman 
was appointed trustee for that purpose, it being provided 
that he should give a bond in the penalty of $ 18,000 con¬ 
ditioned for the faithful performance of his duty as iuch 
trustee (p. 18). 

Waggaman gave the prescribed bond, executed by him¬ 
self as principal, and by Daniel B. Clarke as surety. The 
bond was approved on July 7, 1899, and is the foundation 
of the present action (p. 18). 

On July 20, 1899, Waggaman reported a sale of the prop¬ 
erty to the Honorable John Hay at a price of $8,500. The 
sale was ratified by a decree dated August 22, 1899 (pp. 
20 , 21 ). 

The net proceeds of the sale were $8,147.72 (p. 24). 

This money was never paid into court or to Mrs. Hine 
or to Robert Hine, but remained in the hands of Wagga¬ 
man. In August, 1904, Waggaman became bankrupt and 
the fund was wholly lost. He had paid to Mrs. Hine in¬ 
terest at the rate of five per cent per annum on this sum 
until August 1, 1904 (pp. 9, 23). 
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The present action was brought upon the bond mentioned 
to recover from the surety, for Mrs. Hine and Robert, the 
fund so received by Waggaman, as trustee, and by him 
lost. 

Waggaman, not being served, the defendant Clarke filed 
pleas to this effect: 

I. In respect of the interest of Robert E. Hine, that the 
bond sued upon was void because the suit in which it was 
taken was not within the jurisdiction of the equity court; 

II. In respect of the interest of Mrs. Hine: 

(a) That the bond was void for the reason just 
stated and 

(b) That, by an arrangement entered into after 
the sale of the property between Waggaman and 
Mrs. Hine, she had suffered him to retain in 
his hands the proceeds of the sale, and he was 
to pay her interest thereon at the rate of five 
per cent per annum (pp. 6, et seq.). 

To so much of the pleas as alleged the arrangement for 
retention of the fund by Waggaman, the plaintiffs replied, 
joining issue. To the residue of the pleas they demurred 
(p. 27). 

After passing through this court (29 App. D. C., 433,* 
31 App. D. C., 433) the cause was submitted on these plead¬ 
ings to the Supreme Court of the United States, and was 
by that court decided so far as it was open for considera¬ 
tion upon the then existing record (218 U. S., 493). 

By that judgment the plaintiffs’ demurrer was sustained 
and as there remained outstanding the issue of fact rela¬ 
tive to the alleged arrangement between Mrs. Hine and 
Waggaman, the cause was remanded for further proceed¬ 
ings thereon. 

Under this mandate trial was had in the court below. 

At the trial of the cause, the theory of the plaintiffs was 
that they were entitled to a verdict in favor of the United 
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States to the use of the two use plaintiffs, cofteciively, up¬ 
on proof of the defendant’s liability upon the bond, and 
that the amount ot such verdict should be in the sum of 
$8,147.72 ascertained by the admissions ot tnc pleadings 
as the sum for which the principal Waggaman was liable, 
with legal interest thereon from the date when he had last 
paid interest to Mrs. Hine, August 1, 1904. Accordingly, 
the plaintiffs proved the identity of the use plaintiffs and 
the execution of the bond, and there rested (p. 34). At 
the close of the case they offered two prayers proceeding 
upon the same theory, to the rejection of which prayers 
they duly reserved exceptions (p. 42). 

The defendants, on the other hand, though admitting 
that the plaintiffs were entitled to some damages, contended 
that the measure of such damages was not fixed by the bond 
or otherwise ascertainable from the record. It was in¬ 
sisted that the plaintiffs were bound to show not merely the 
actual amount of the loss which they jointly had sustained, 
but also the extent of the several interests which each of 
them had in the fund when it was lost in the hands of 
Waggaman. Accordingly, when the plaintiffs first rested, 
the evidence at that point, together with the admitted aver¬ 
ments of the record showing the fact and the extent of 
Waggaman’s delinquency, the defendants moved for a ver¬ 
dict against themselves for only nominal damages, the 
theory being that nothing more was allowable without 
proof of the plaintiff’s several interests in the fund (p. 
34). 

To this contention the court acceded and ruled that, up¬ 
on the plaintiffs' case as at first made, they could recover 
only nominal damages (p. 34), Although the court, before 
taking a verdict in accordance with this ruling, permitted 
the plaintiffs to reopen their case and to prove their several 
damages according to the theory of the defendants, the 
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case was tried upon that theory. The conception of the 
law fixing the measure of damages, as formulated by de¬ 
fendants’ counsel and adopted by the court, was thus ex¬ 
pressed in the language in which the court, with the ap¬ 
proval of defendants’ counsel, charged the jury: 

\ ou will have observed from the phraseology of 
the will, which secures their respective estates, that 
Mrs. Hine is not entitled to this money now as her 
own: she is only entitled to the use of it during her life. 
Neither is the son entitled to it now as owner; he is 
only entitled to it at the death of his mother. So that 
neither has a vested right in the total of this sum; and 
it can not be said that both together at this moment 
of time have a definitely ascertained right to the pos¬ 
session of the total sum * * *. They can recover 

in this proceeding only that amount of money which 
measures the current value of their respective inter¬ 
ests in the fund, and, when they do recover that, it 
will be theirs for all the future, absolutely; each one 
can recover only the present value of his or her estate 
in this sum of $8,147.72. 

You must find separate verdicts upon these points 
if you find they are entitled to recover; and you must 
ascertain * * * the present value of the estate of 

Mrs. Hine derived by virtue of this will in $8,147.72, 
considering that she was entitled only to the income of 
it for her life * * * what is the present value 

of her life interest in that $8,147.72, because that 
was what she was entitled to the moment the trustee 
Waggaman defaulted. 

This default would put her estate at an end, wipe 
the fund out, rather; and the damages that she is 
entitled to, and should get from the surety, if entitled 
to any, is the value at that time of what was wiped 
out; that is to say, her life estate in this eight thou¬ 
sand dollars * * *. 

Having determined the issues of the case with re¬ 
spect to Mrs. Hine, then, you must proceed to con¬ 
sider what recovery is proper, as shown by the evi¬ 
dence for Robert Hine. As I have said, he is not en- 
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titled under this will to any money now. This will 
gives him the sum of $8,147.72 after his mother’s 
death. So that you must compute from this evidence 
what is the present value of the estate that this will 
gives him, and allow that sum, adding to it also the 
computation of interest from the time of the default 
by Waggaman upon the bond, at the rate of six per 
cent per annum (pp. 44, 45). 

At the close of the case, the plaintiffs offered several 
prayers which successively requested that the jury be in¬ 
structed to return a verdict in favor of the plaintiffs jointly 
for $8,147.72, with interest from August 1, 1904; in favor 
of the United States for the same amount, of which three- 
eighths should be to the use of Mrs. Hine and five-eighths 
to the use of Robert; in favor of the use plaintiffs for the 
same amount, to be divided and awarded in such pro¬ 
portions as the jury should find said plaintiffs respectively 
entitled with reference to the age and probabilities of con¬ 
tinued life of Mrs. Hine; and a verdict which, if it 
should be in favor of the plaintiffs, should be for the same 
amount. 

All these prayers were rejected, and to that action ex¬ 
ceptions were reserved by the plaintiffs (p. 42). 

The defendants offered no prayers at all, and to the 
charge of the court they took no exception whatever, save 
one to the instruction given, warranting the allowance of 
interest upon the share found to be due Robert Hine (p 
45). 

The verdict allowed the plaintiffs in the aggregate the 
sum of $8,147.72, of which three-eighths was awarded to 
Mrs. Hine and five-eighths to her son, together with in¬ 
terest upon each of said shares in favor of the party en¬ 
titled thereto at six per cent from August 1, 1904, the date 
of the last payment of interest made by Waggaman (p. 
29). Judgment was entered in accordance with this ver- 
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diet (pp. 30, 33), after a motion for new trial had been 
made (p. 29), and overruled with a brief opinion (p. 46). 

Argument. 

I. 

Only one question is open to consideration upon this rec¬ 
ord, namely, the allowance of interest upon the share of 
the recovery awarded to Robert E. Hine, that being the 
only point with respect to which any available exception 
was taken. 

The principal point sought to be made in the brief of 
appellants, that the verdict is excessive in amount, is one 
which cannot be urged upon an appellate court administering 
justice according to common-law practice. It was very prop¬ 
erly presented to the trial court by a motion for new trial, 
and by that court very properly over ruled. The amount 
of the damages, being a fact once tried by jury, cannot 
be re-examined except according to the course of the com¬ 
mon law; and the course of the common law admits of no 
question on that subject in an appellate court. So far as 
this court, at any rate, is concerned, the power to consider 
such a suggestion is emphatically negatived in a very re¬ 
cent case, and the more emphatically because the amount 
allowed by the verdict in that case seems on the statement 
of the facts decidedly extravagant. The court said: 

“The verdict may be excessive, but that was a ques¬ 
tion for the trial court on a motion to set it aside. It 
is not within the province of this court to reverse a 
judgment for the reason that a verdict is excessive.” 

Am. Sec. & Tr. Co. v. Kaveney, 39 App. D. C., 223. 

Pleydell v. Earl of Dorchester, 7 T. R., 528, cited on p. 
28 of appellants’ brief, was a motion for new trial before 
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the court in bank, and before judgment. The case shows 
what may properly be considered by the trial court before 
approving the verdict, but it is no authority at all for an 
appellate court to reverse a judgment for excessiveness, 
especially where the trial court has exercised its discretion 
on motion for new trial, and has expressed satisfaction 
with the amount of the verdict. Moreover, in the same 
case, the court declared that, even in such a case, being one 
of damage to property where there was the value of the 
property injured to serve as a measure of.damages, the 
damages would not be weighed in a nice balance, and the 
court would see only that the verdict should not greatly 
exceed the damage proved. 

Kelly v. Moore. 22 App. D. C., 9, recognizes as a quali¬ 
fication of the general rule as to examining on appeal 
only matters properly examinable on motion for new 
trial the same distinction which is drawn in Mattox v. 
United States, namely, that the refusal of the trial 
court to exercise its proper discretion and to pass 
at all upon matters which should be considered may 
be corrected by an appellate court. The same distinction is 
taken and acted upon in the Kaveney case, supra. As is 
pointed out in all the cases cited, the qualification does not 
apply in any case where, the matter being discretionary, 
the discretion of the trial court has been exercised, as in 
this instance. 

The cases, more or less distinctly to a different effect, 
cited in appellants’ brief from New York and Texas (pp. 
27, 28), were decided by courts acting under statutes modi¬ 
fying the common-law rules on the subject, and the de¬ 
cisions are clearly at variance in the settled principles ob¬ 
taining in Federal practice. 

The argument here is, therefore, limited to the points 
of law presented by the exceptions found in the record. 
Five exceptions were preserved by the present appellants. 
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Of these only one is available here, that being the third and 
relating to the allowance of interest on one of the shares 
recovered by the appellees. 

The first exception was taken upon the court’s permit¬ 
ting the plaintiffs to reopen their case, after having rested, 
and after the court had held them entitled to recover only 
nominal damages (p. 35). 

It is so well settled that such a matter as this is in the 
discretion of the trial court that the exception is aban¬ 
doned in the brief of appellants. 

Moreover, this exception was waived when the defend¬ 
ants, not standing upon it, went into their evidence. 

The second exception, taken on the refusal of the court 
to direct a verdict from the defendants at the second clos¬ 
ing of the plaintiffs' case (p. 361), is disposed of by the 
same rule of practice. 

Ins. Co. v. Crandall, 120 U. S., 530; 

Slye v. Guerdrum, 29 App. D. C., 550. 

The fourth exception is to the order overruling the mo¬ 
tion for new trial. That such an order is not the proper 
subject of exception is so well settled that a citation of 
authorities on the point would be inexcusable. 

The fifth exception is to the entry of judgment on the 
verdict. This is in terms based on the very grounds as¬ 
signed in support of the motion for a new trial. If those 
grounds are not open to examination with reference to the 
denial of a new trial, still less can they be considered with 
reference to the entry of the judgment. 

It results that the argument in this court is limited to 
the single question, whether interest was properly allowed 
to Robert Hine, which is the subject of the third excep¬ 
tion (p. 45). 
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II. 

The trial court, without objection on the part of the 
defendants and quite in accordance with the principles up¬ 
on which they insisted, instructed the jury to ascertain the 
present value of Mrs. Hine’s life interest in the fund at the 
time of Waggaman’s default, and to allow her by way of 
damages for that default that value with interest thereon 
from the date of the default (pp. 44, 45). 

With respect to the allowance of interest upon the share 
of Robert Hine, the defendants requested no instruc¬ 
tions and offered no suggestions. The court directed the 
value of that share to be ascertained as was the value of 
Mrs. Hine’s share, and that in like manner interest should 
be allowed thereon. To that portion of the charge directing 
such allowance of interest the defendants reserved their 
third exception (p. 45). 

This exception, if well taken, goes, at most, only to a de¬ 
tail of the case, and has no relevancy to the principles upon 
which the case was tried and the damages computed. If 
it reaches an error, the error is one which may be corrected 
by amendment in this court, and which does not call for 
disturbing the verdict as a whole. 

Denison v. Lewis, 5 App. D. C., 328; 

Bank v. Ashley, 2 Peters, 327. 

Manifestly, interest upon the whole fund is due to some¬ 
body. It matters not to the defendants who gets that in¬ 
terest so long as they are not abliged to pay more than the 
legal rate upon the entire amount of the defalcation, and 
are acquitted of further liability to both the parties entitled 
to claim against them. It is conceded that interest is allow¬ 
able to Mrs. Hine upon her share of the recovery. The 
proposition underlying this exception is, that no interest 
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at all is demandable upon the larger share of the fund 
wrongfully retained. 

If that be true, it results that the delinquent trustee was 
entitled to withhold a considerable amount of money from 
its rightful owner without payment of any interest or other 
damages for his wrong. If, more consonantly with reason, 
the objection is on the ground that the interest on the whole 
fund should properly have been allowed to Mrs. Hine as 
life tenant, then the error is one of which only she can 
complain, the result to the defendants being that they have 
paid in all no more than was due. If Mrs. Hine is preju¬ 
diced by the award to Robert of interest which is properly 
hers, she is willing to acquiesce in the error; and, as the 
supposed inequity concerns no one but her, the appellants 
are not competent to object to this phase of the verdict. 

Appellants’ objection, that the allowance of interest to 
Robert Hine is the allowance of interest “upon the pres¬ 
ent value of a future estate,’’ contradicts the very theory 
of the case which they themselves procured the trial court 
to adopt. Had that court held that the life tenant was 
entitled to the whole fund as her present estate, then the 
estate in remainder would properly have been treated as 
a future estate and one upon which no interest could prop¬ 
erly be allowed. And in that case the entire interest now 
accrued would have been awarded to Mrs. Hine, which 
result would have been identical, so far as the appellants 
are concerned, with that embodied in the verdict. As it 
was, however, the defendants below insisted, and the court 
agreed, that the use plaintiffs were not entitled to recover 
the original fund as a debt or as an estate in which either 
had any interest, whether present or future; but the con¬ 
tention and the holding were that the use plaintiffs were 
entitled to recover only damages for the destruction of 
their respective estates in the fund. It was further con¬ 
tended and held that the damages allowable to each were to 
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be fixed by ascertaining the value of the estate destroyed 
at the date of its destruction, and should be awarded to 
the several use plaintiffs as the present equivalents of their 
respective interests under the will. 

In that view of the case, the share awarded to Robert 
Hine is not the present value of a future estate, but the 
past value of a then future estate, which has been destroyed 
so that it could and can have no future value. His recovery 
is not of any estate at all, but damages for the loss of a 
future estate. The award to each is of money in lieu of 
property and by way of compensation for the destruction 
of that property. Such award must be due immediately 
the right to compensation vests, and at once at that date 
available for possession and enjoyment. It results that 
each party is entitled to interest from the date when the 
damages were due and he or she became entitled to the 
principal sum which stands instead of his or her estate in 
the fund destroyed. 

If Robert Hine’s share of the fund was a liquidated debt, 
as appellants sometimes insist, interest was allowable under 
section 1184 of the Code. If, as appellants declare at other 
passages of their brief, his share was unliquidated damages, 
interest was “necessary to fully compensate the plaintiff," 
and properly allowed under section 1185. 

No doubt, in many cases, perhaps in most cases of tort, 
the allowance or the denial of interest is in the discretion 
of the jury and is properly determinable by consideration 
of particular circumstances. In such cases, and perhaps in 
all cases of pure tort and under common-law rules, no di¬ 
rection on the point should be given by the court, the mat¬ 
ter being one of fact alone. By section 1185, however, 
the propriety of allowing interest is made to depend upon 
whether or not interest is necessary to fully compensate 
the plaintiff. The existence of such necessity is obviously 
in many cases a matter of law and as such a proper subject 
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for direction. Certainly, in a case where damages are 
sought for the withholding of a sum of money ascertained 
and liquidated by the finding of the jury, it is necessary that 
the legal measure of damages applicable to such a situation 
should be given to the jury. 


III. 

The assignments of error, excepting those points al¬ 
ready mentioned in this argument, are to the effect that 
the court below erred in entering judgment upon the ver¬ 
dict (p. 47), and such error is alleged upon various 
grounds. 

If the verdict did not warrant the entry of judgment 
thereon, the point should have been taken by a motion in 
arrest of judgment. No such motion was made; and it is 
now sought to raise in this court points which were not 
urged upon the trial court, an attempt which seems to be 
precluded by the rule on the subject. 

If that rule does not go to the extent suggested, the 
errors assigned are still not open to revision here, because 
they relate entirely to matters occurring at the trial and 
so lying outside the record. On a motion in arrest of 
judgment only those matters can be urged which are ap¬ 
parent on the face of the record. By this is meant that 
consideration is limited to the record as it existed at com¬ 
mon law, and exclusive of the bill of exceptions; whence 
it results that facts incident to the trial, even though em¬ 
bodied in a bill of exceptions, and so appearing in the rec¬ 
ord, cannot be made grounds for a motion in arrest. 

Van Stone v. Stillwell Co., 142 U. S., 128. 

“A motion in arrest of judgment can be maintained 
only for a defect apparent upon the face of the rec- 
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ord, and the evidence is no part of the record for 
this purpose (Carter v. Bennett, 15 How., 354).” 

Bond v. Dustin, 112 U. S., 604, 608. 

The grounds assigned as objections to the entry of judg¬ 
ment on the verdict are, substantially, that interest was 
erroneously allowed; that the apportionment of the recov¬ 
ery between the use plaintiffs was arbitrary, excessive and 
absurd; that the jury failed to take into account divers 
contingent interests in the fund; and that the verdict is con¬ 
trary to the instructions given the jury. 

Manifestly, no one of these supposed defects in the ver¬ 
dict is apparent on the face of the pleadings, nor can the 
defectiveness of the verdict be demonstrated by compar¬ 
ing it with the record as a whole. If the jury erred in 
any one or in all of the respects alleged, that fact must be 
attributed to their misconception or misapplication of the 
evidence, which is outside the record; and the error is 
demonstrable, if at all, only by reference to the bill of ex¬ 
ceptions in which the evidence is preserved. 

Assuming, therefore, that it is competent to urge here 
matters in arrest of judgment which were not urged by 
motion to that end made below, the objections assigned to 
the entry of judgment are not available because they are 
not apparent on the record. Neither, as has been pointed 
out, are they reserved in the bill of exceptions. 

IV. 

These objections to the verdict, moreover, if well taken, 
are due to the manner in which the appellants themselves 
caused the case to be tried. The verdict is not contrary 
to any instructions given to the jury. They were told to 
ascertain and determine from the evidence the respective 
shares of the use plaintiffs (p. 44), and the verdict does 
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that very thing to the entire satisfaction of the jury, the 
use plaintiffs and the court. If the apportionment of the 
fund between the parties interested therein is “excessive, 
arbitrary and absurd,'* that may be because the present ap¬ 
pellants did not find it worth while to suggest the correct 
principles applicable to the case, but acquiesced in the ac¬ 
tion of the court in leaving the whole matter to the jury 
without a single word of advice. If there is any rule of 
apportionment which would have produced a correct ver¬ 
dict, or if there are principles of computation which would 
have prevented the result alleged to be excessive, arbitrary 
and absurd, it was certainly incumbent upon the present 
appellants to cause such rule and such principles to be com¬ 
municated to the jury. Having failed in this duty, they 
cannot now complain because the result, which is satisfac¬ 
tory to everyone else concerned, does not accord with their 
own carefully concealed notions. 

The objection to the verdict, that it allows interest on 
the several shares of the fund, was taken at the trial with 
respect only to the interest allowable on Robert Hine’s 
share. So far as Mrs. Hine’s share is concerned, the de¬ 
fendants acquiesced in the direction given by the court to 
allow interest on that; and the objection could not be urged 
as to that element of the verdict, even on the motion for 
new trial. If the objection is tenable with respect to Rob¬ 
ert’s share, the defendants are in the position of admitting 
that one of the use plaintiffs is entitled to interest and 
whilst insisting that the other is not so entitled, a result 
which seems “arbitrary and absurd.” 

The objection which assumes the failure of the jury to 
make allowance in respect of contingencies and adverse 
rights affecting the fund, if well taken, is one which might 
and should have been obviated by appropriate evidence at 
the trial and by appropriate instructions given to the jury. 
If such rights and contingencies in any way concerned the 
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defendants, or were at all material to their interests, those 
matters should have been brought to the notice of the jury 
by the defendants themselves. Neither evidence nor in¬ 
structions bearing on these points were offered by the de¬ 
fense, and the present appellants were content to let the 
case go to the jury without the matters of fact and of law 
which would have insured against the errors of which they 
now complain. 

It will be observed that, though the appellants insist here 
that the verdict was erroneously reached, they do not pro¬ 
pose, even at this stage of the case, any rule or principle 
which might have been given to the jury for the purpose 
of preventing the errors into which the jury is supposed 
to have fallen. This court is called upon to pronounce the 
verdict erroneous, but no legal proposition is offered which 
the court should lay down for the sake of correcting the 
existing result. 

The case was tried exactly upon the theory which the 
appellants themselves propounded. The bill of exceptions 
shows that the evidence submitted to the jury was precisely 
such as they chose to let in, much of the testimony offered 
by the plaintiffs, having been excluded on objections made 
by the defendants, and nothing offered by the plaintiffs hav¬ 
ing been admitted against objection on the other side. To 
the admission or the exclusion of evidence, the appellants 
have not a single exception. 

Every prayer for instruction offered by the plaintiffs was 
rejected, with the acquiescence, if not on actual objection 
of the defendants (p. 42). The defendants offered no 
prayers at all, being apparently altogether satisfied wit!* 
the instructions given by the court, except as to the detail of 
allowing interest to Robert Hine (p. 45). 

If, therefore, there is any error in the verdict, the ap¬ 
pellants have no one to blame but themselves. They formu¬ 
lated their own theory for the trial of the cause, and it was 
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adopted by the court. They fixed the evidence upon which 
the jury had to act; and they left the jury to find the true 
principle of computation with only such direction as was 
given by a court of the same mind as themselves, and with¬ 
out themselves offering a single suggestion to assist the 
jury or to preserve the court from error. 

Manifestly, if the verdict is erroneous, that is not the 
fault of the appellees, whose whole theory of the case was 
rejected, whose most substantial evidence was excluded, 
whose every instruction was refused. 

In such a predicament, no verdict, however flagrantly in¬ 
correct, could be disturbed at the instance of those who 
are so thoroughly and so directly responsible for it. If the 
appellees are content with the actual verdict, though reached 
in thorough disregard of their own conceptions, the appel¬ 
lants are in no position to question the result of their own 
endeavors. 

Independently of such moral estoppels, the absence of 
any substantial exceptions leaves the appellants without 
any standing in this court. Except as to the allowance of 
interest to Robert Hine, the record presents no point which 
is open to consideration. 


V. 

Assuming, however, that the verdict is reviewable not¬ 
withstanding the want of effective exceptions, there is no 
principle upon which it can be disturbed, either as to the 
amount or as to the apportionment of damages. 

First, as to the amount, the very theory of the appellants 
themselves precludes any question as to the propriety o' 
allowing the sum fixed by the verdict. 

Appellants’ argument on this point, if it does not dis¬ 
close the error of the position taken by them in the trial 
court, does at least demonstrate the futility of their at- 
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tempt to escape from the verdict, resulting, as the verdict 
does, from the adoption of their own views on the sub¬ 
ject of damages. 

If the plaintiffs are entitled to recover, as a debt, a cer¬ 
tain liquidated sum, which was ascertained by the accord 
ant averments of the record—specific money co nomine 
ct in numero —then it would be quite competent to inquire 
whether or not the judgment allows an amount exceeding 
the legal measure of damages in such a case. If the case 
be viewed as one of such character, it is manifest that the 
amount of the judgment agrees precisely with that de- 
ducible from the record as due, the plaintiffs together be¬ 
ing awarded the amount of the fund for which Mr. Wag- 
gaman was liable, with interest from the date on which 
interest was last paid. 

In order to evade the rule of law applicable to the non¬ 
payment of a specific sum, the appellants in the trial court 
insisted, and successfully, that the plaintiffs were not en¬ 
titled to recover as for delinquency in the payment of an 
ascertained debt but only to claim such damages as a jury 
might see fit to assess, as for a tortious destruction of pro> 
ertv. The jury having, with exemplary moderation, fixed 
the damages at the exact and ascertained value of the prop¬ 
erty destroyed, the appellants now seek relief on the sug¬ 
gestion that the assessment of damages is excessive. 

Excessiveness of damages is, as has been pointed out. 
not a legitimate subject of argument in this court. 

Appellants are, therefore, driven to insist here, what 
they denied below, that there is a fixed measure of dam¬ 
ages applicable to the wrongful retention of the fund. Ac¬ 
cordingly, while their argument opens with the proposi¬ 
tion that the damages recoverable are unliquidated (Brief 
p. 19), the whole of that argument proceeds upon the as¬ 
sumption that the measure of the damages is fixed by legal 
rule. 
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If that be so, it is impossible to see why the question of 
the amount of the damages, being ascertained by the rec¬ 
ord, should have been left to the jury at all. Rather, 
should a peremptory direction have been given on the sub¬ 
ject, as was requested by the plaintiffs. 

It is even more difficult to understand why, if any such 
rule existed as is now assumed, that rule was not suggested 
to the court and the jury by counsel who now demand that 
this court shall apply that rule. 

It is insisted that, as matter of law , the damages re¬ 
coverable cannot exceed the interests of the plaintiffs in the 
fund. “So much,” so it is said, “is indisputable.” 

Those interests are either ascertained by the agreed 
facts in the record or they are of unliquidated value. In 
the former case, the value of the two interests is the amount 
of the fund, the use plaintiffs together holding a life es¬ 
tate and the remainder. If the recovery is to be measured 
as for a debt, the two plaintiffs are entitled, on the record, 
to the whole fund with interest. This is the exact amount 
of the verdict and the judgment. 

If the interests are of unliquidated value, they must be 
assessed by the jury. The assessment actually made does 
not exceed the amount of the property involved. The mat¬ 
ter being, ex hypothesi, one of fact, the judgment of the 
jury cannot be revised, there being no exception to the evi¬ 
dence or to the instructions. 

Yet counsel are constrained for the sake of standing 
in this court to insist that the court shall now treat as mat¬ 
ter of law that which in the court below they insisted upon 
leaving to the jury. All through their argument they urge 
that the jury have made an excessive award, and that, as 
matter of law, the jury ought to have made deductions in 
respect of things which were left to the panel as pure mat¬ 
ters of fact and without any instruction that there was any 
law at all on the subject. We submit, on the other hand, 
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that what was matter of fact in the court below should be 
treated as matter of fact here, and so concluded by the 
verdict. 

The trial court, yielding to the contention of present 
counsel for the appellants, declined to accept the measure 
of damages afforded by the record, and left it to the jury 
to find, as matter of fact, the value of the plaintiffs’ inter¬ 
ests in the fund. The doctrine laid down was that the 
plaintiffs were entitled to recover, not the fund which was 
wrongfully detained from by the trustee, but damages for 
the trustees conversion of that fund. The court, express¬ 
ing this conception of the case, admonished the jury in these 
words: 


“His [Waggaman’s] default would put her estate 
at an end, wipe the fund out, rather; and the damages 
that she is entitled to * * * is the value at that 

time of what was wiped out.” etc. (p. 45). 

In other words, the right of the plaintiffs is to recover, 
not a debt due from the trustee, but damages for the torti¬ 
ous destruction of their property according to their re¬ 
spective interests in that property—not a specific sum eo 
nomine et in numero, but an amount to be assessed as com¬ 
pensation for the wrongful act of the trustee. The damages 
are not the amount of a fixed pecuniary obligation, but 
are to be assessed in a sum sufficient to repair the injury 
suffered by the plaintiffs; that is to say, the recovery is not 
of a debt but as for a tort. 

The case as conceived by defendants’ counsel and by the 
court seems to have been such as if Waggaman, instead of 
wrongfully retaining the plaintiffs’ money, had tortiously 
burnt the house in L Street from which the money was de¬ 
rived. 

Manifestly, it is only in such a conception of the case 
that the defendants in the court below, and the appellants 
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here, could evade the universal rule, that the measure of 
damages, for the non-payment of a debt, is the amount 
of the debt with the legal interest. It was only by making 
the conversion of the fund a tort that they could have any¬ 
thing to be left to the consideration of the jury. 

Taking the case, then, as the appellants made it, they 
can not call in question the allowance made by the jury. 
Had the plaintiffs prevailed in their conception of the case 
as an action for a debt, the measure of their recovery 
would have been fixed by a rule of law and limited by the 
facts ascertained by the record. But for the damages al¬ 
lowable on account of a tort, there is no such fixed rule. 
The measure of damages is in the discretion of the jury, 
subject, of course, to certain well-recognized limitations 
which do not at all bear upon the present inquiry. 

Had Waggaman burnt the house in L Street, the jury 
would not have been limited in their award to the actual 
value of the house or of the plaintiffs’ respective interests 
in the property. Divers circumstances aggregating the 
direct pecuniary loss might and properly should be taken 
into consideration, such as delay in payment of compensa¬ 
tion, the personal inconvenience indirectly resulting to the 
owners, the difficulty and the excessive expense of finding 
or building another house, counsel fees and other costs, and 
the annoyance of litigation, and the like incidents of the 
tort. A verdict for the plaintiffs in such a case would not 
be objectionable because it was for an amount exceeding 
the proved value of the property destroyed. Nor would 
such a verdict be disturbed because it was more generous 
than would have been the allowance made by the court. 
In the absence of any of the recognized reasons for vacat¬ 
ing or reducing a verdict, such as evidence of passion o- 
prejudice on the part of the jury or palpable excessiveness, 
the discretion of the jury could not be controlled, or the 
jury’s assessment be reduced by the court. 
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In this view of the case, being the view impressed upon 
the trial court by the present appellants, it is an obvious 
ineptitude to criticize the verdict as “excessive, arbitrary 
and absurd/’ There being no legal rule by which damages 
for a tort can be measured, it is out of the question to 
refer the amount of this verdict to any standard or to test 
it by any principles of computation, as if the plaintiffs were 
seeking to recover a debt. The damages allowed may, to 
the sensibilities of the defendants, seem to deserve the ad¬ 
jectives which are applied to them; that is not uncommon 
in cases of tort. To the court it may seem that a more 
moderate measure of damages would have been more ap¬ 
propriate; but that is not ground for overruling the judg¬ 
ment of the jury. 

Where the plaintiff conceives his cause of action as a 
tort, he cannot at a later stage of the proceedings ask the 
court to treat the case as one of contract. 

Iron Gate Bank v. Brady, 184 U. S., 6(>5. 

Having tried the case upon one theory, a party may not 
insist upon an inconsistent theory as applicable. 

Columbia Realty Co. v. Macfarland. 31 App., D. C., 
112 . 

Robb v. Vos, 155 U. S., 13. 

As the case stands, the surety is required to pay in the 
nggregate, only the exact amount of the principal’s defal¬ 
cation with legal interest from the date of default. That 
is certainly not a harsh rule, and still less is it a palpably 
erroneous measure of damages, whether the recovery be 
concerned as of a debt or as of damages for a tort. Even 
granting the rule, which counsel pronounce indisputable, 
that a verdict for unliquidated damages in a tort action 
cannot exceed the value of the property affected, the pres- 






23 


ent award is within that stringent, and, we suggest, al¬ 
together novel, limitation. 

With respect to the jury’s erroneous assumption that in¬ 
terest was due for eight years and four months, as is sug¬ 
gested in appellants’ brief at p. 29, the fact may be so, 
present counsel not deeming it necessary to make a precise 
computation. The alleged error consists in treating the 
interest period as extending to December 1, 1912, which 
was fifteen days after the verdict. The utmost extent of 
the error is an excessive allowance to the amount of half 
a month’s interest, or one-fourth of one per cent, which is, 
on the whole case, the sum of $20.37. Even assuming that 
the plaintiffs’ measure of damages is fixed by a legal rule, 
the alleged error is no ground for reversal, but may be 
corrected by remittitur or by affirming the judgment modi¬ 
fied as dating from December 1, 1912. If, as was assumed 
in the court below, the verdict is for unliquidated damages, 
the additional allowance over the ascertained value of the 
estates manifests remarkable moderation on the part of 
the jury in assessing damages for a tort. 

VI. 

With respect, secondly, to the apportionment of damages, 
the verdict is even less subject to revision. 

Conceding that the awards allotted to the respective use 
plaintiffs are as arbitrary and absurd as opposing counsel 
can pronounce them, the answer is, that the appellants are 
not at all concerned with the distributing of the damages. 

If the defendants are not required to pay more in the 
aggregate than is justly due from them, they are not preju¬ 
diced by the fact, if it be a fact, that one of the use plain¬ 
tiffs gets more of the recovery than is justly due to him or 
to her. 
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Had either of the plaintiffs appealed from the judgment 
herein, it would have been competent for him or for her to 
question the verdict and to challenge the principle of ap¬ 
portionment adopted by the jury—assuming, of course, that 
the appealing party had reserved more effective exceptions 
than the present appellants saw fit to take. But neither of 
the use plaintiffs has appealed, neither complains of any 
inequity in the distribution of the fund, and both are en¬ 
tirely satisfied to accept the verdict and the judgment found 
in the existing record. 

That a defendant cannot object to a verdict because it 
incorrectly defines the rights of the plaintiffs as between 
themselves is well settled by numerous and uniform au¬ 
thorities : 

Barclay v. Kerr, 110 Pa. St., 130; 

Martin v. R. R. Co., 37 W. Va., 349; 

Compton v. Jones, 65 Ind., 119. 

VII. 

The use plaintiffs named in the declaration are entitled 
to recover the dull amount of the fund converted by the 
trustee. 

Mrs. Hine is tenant for life, entitled to all the income of 
the estate so long as she remains unmarried and unless she 
remarries in her son’s lifetime. If she should remarry be¬ 
fore Robert’s death, she will be limited to the enjoyment 
of half the income, the other half going in trust for him. 
Should her remarriage occur after his death, the whole 
income will still be her’s (p. 12). 

Robert Hine is entitled to the whole estate in remainder 
if he shall survive his mother, and unless he shall prede¬ 
cease her and she shall afterwards remarry. His interest 
is defined by the Supreme Court in this case as “a vested 
remainder, subject to open and let in the testator’s brothers 
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and sisters and to be divested upon the death of Robert E. 
Hine and remarriage of the life tenant” (218 U. S., 504). 

The use plaintiffs, thereforefore, together hold the life 
estate and a vested remainder in fee, which parts amount 
to the whole estate. Between them they are entitled to the 
whole property and the full amount of the proceeds there¬ 
from. 

Appellants’ fifth assignment of error—for which there 
is no foundation in any exception or other act of their’s at 
the trial—impeaches the verdict on the assumed ground, 
that the jury failed to consider and allow for the con¬ 
tingencies and rights adverse to the plaintiffs affecting 
their interests in the property and its proceeds (p. 48). 

The suggestion that the jury failed to consider these 
elements of the case is sheer assumption. They were in¬ 
structed to value Mrs. Hine’s estate in the fund with ref¬ 
erence to the possibility of her remarriage and to the other 
contingencies which might affect her title (p. 44). If the 
court did not sufficiently insist upon these elements of un¬ 
certainty, the defendants did not request further stress to 
be laid thereon and were quite content with the reminder 
on the subject given by the court. 

With respect to the contingent interests provided for by 
the will, there was no evidence whatever as to the present 
existence in fact of the persons who may be entitled to 
such interests, or as to the existence of their heirs. Of 
these persons thirteen were supposed to be living when 
Mrs. Hine filed her equity suit in 1899, but none of them 
were served or appeared in that suit. How many are now 
living, and how many of those deceased left heirs, are mat¬ 
ters upon which there was no proof at all. Had the jury 
found or conjectured that there was a single person in esse 
qualified to claim any share of the property in case the 
contingencies contemplated by the will should all immedi¬ 
ately become actualities, such finding or conjecture would 
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have been without a scintilla of evidence to support it, and 
would have been warranted, if warranted at all, only by an 
inconclusive presumption of continued life. Yet this court 
is requested to say, as matter of law, that it was the duty 
of the jury arbitrarily to find that some of these contingent 
beneficiaries were still living, and thereupon to assume that 
the jury did not take into account the possibility that they 
might become entitled to the fund in controversy. 

The jury may very reasonably have considered the pos¬ 
sibility that some of these persons were in life, and yet have 
estimated the possibility of their becoming entitled to the 
fund as of no appreciable value. The existing rights of the 
parties are not to be varied unless Mrs. Hine shall re¬ 
marry in the lifetime of her son, in which case she is to have 
only one-half of the income, the other half going to him 
The remote relatives are not to acquire any interest what¬ 
ever unless Robert shall die before his mother and she 
shall afterward remarry. Robert is twenty-three years 
of age and in perfect health. Mrs. Hine is forty-six and 
has been a widow for seventeen years. Both come of long- 
lived ancestry. The combination of contingencies which 
shall affect the titles may very reasonably have been con¬ 
sidered by the jury as extremely improbable and practi¬ 
cally negligible. 

If any allowance ought to be made for these contingent 
alterations, the necessity and the extent of such allowance 
is either matter of law or matter of fact. If it is matter of 
law, it must be determinable on the face of the record and 
should not have been left to the jury, as the defendants 
below insisted should be done. At any rate, the rule of 
law which fixes the amount or the proportion to be de¬ 
ducted in favor of the contingent interests should have 
been stated to the jury. No such rule was suggested by 
the present appellants as proper to be given to the jury; 
nor even in this court do they suggest any such rule. This 
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court is requested to reverse the judgment on the ground 
that the jury ought to have made some deduction; but no 
rule, principle or authority is stated as fixing the propor¬ 
tion which the court must declare as necessary to be al¬ 
lowed on account of the contingencies. Manifestly, no such 
rule or principle exists in the law. 

If the extent to which the interests of the use plaintiffs are 
impaired in value is matter of fact, the subject is not open 
to review here. That question was left to the jury, with 
no exceptionable error in respect of the evidence or of the 
instructions, and the verdict concludes the matter of fact. 
The jury found that the effect of the possibilities upon the 
present values of the plaintiffs’ estate is nil; and the rec¬ 
ord affords no ground upon which their estate can be im¬ 
peached. 

Assuming, however, that the alleged error of the jury in 
respect of these elements of the case is matter of law which 
can be argued here, the law itself is clearly against the 
contention of the appellants. 

In cases like the present, and in all cases of successive 
interests in property, whether vested or contingent, the 
right to sue for the recovery of the property or on account 
of injury thereto belongs to the parties who hold the pres¬ 
ently vested titles. These represent the whole estate, and 
a judgment for or against them will bind all ulterior in¬ 
terests. 

Had Mr. Waggaman wrongfully taken possession of the 
L Street house, it would certainly not be suggested that 
Mrs. Hine could not recover in ejectment without joining 
as parties plaintiff the remote relatives of the testator who 
were contingently entitled to the property. Had that house 
been tortiously burnt, those relatives could not have joined 
in an action to recover the damages due for the injury. 
Had the fund now in controversy been left as a fund in 
the manner in which the house is settled by the will, the 
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proper parties to sue for and recover that fund would have 
been the life tenant and the remainderman. 


Parties are sufficiently made when the holder of the 
first vested estate of inheritance is reached and in¬ 
cluded. 

Story's Equity Pleadings, s. 145. 

Lord Camden: 

“In the foreclosure of mortgages, the first tenant 
in tail is sufficient. He sustains the interests of every¬ 
body ; those in remainder are considered here 
cyphers.” 

Ambler. 564. 

“Therefore, only the person owning the first in¬ 
heritance need be a party to the suit, as he represents 
all persons who are entitled to subsequent estates.” 

Metford and Tyler, Eq. PI., pp. 24, 264. 

So, exemplifying a variety of applications of the same 
doctrines, are: 

Gifford v. Hart, 1 Sch. & Lefr., 408; 

Finch v. Finch, 2 Vesey Sr., 492; 

Kent v. Church, 136 N. Y., 334; 

Ridley v. Halliday, 106 Tenn., 607; 

Springs v. Scott, 132 N. C., 548; 

Yancey’s case, 124 N. C., 151. 

The contingent interests must be disregarded, and the 
whole award must be made to the presently vested interests: 

A contingent remainderman having no vested in¬ 
terest, cannot maintain an action for damages in the 
nature of waste, although he is entitled to have his 
contingent interest protected in equity. 

16 Cyc., 657. 
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“A contingent remainderman will not be allowed to 
recover damages for what may never be his.” 

16 Cyc., 658. 

* 

As the contingent remaindermen could not sue, and 
would be positively improper parties if joined in 
this case, no account can be taken of their interests 
in estimating the allowance due to the holders of pres¬ 
ently vested interests. 

So are— 

Taylor v. Adams, 93 Mo. App., 277; 

Sager v. Galloway, 113 Pa. St., 500; 

Hunt v. Hall, 37 Maine, 363; 

Cannon v. Barry, 59 Miss., 289; 

Bank v. Hughes, 83 Md., 355; 

Long v. Long, 62 Md., 68. 

The judgment on the present record binds all interests 
ulterior to those of the parties having present titles; and 
payment to those parties will exonerate the defendants 
from all claims which may hereafter asserted in virtue of 
any prospective interests in the property. 

Bank v. Hughes, 83 Md., 355. 

The authorities cited on page 23 of appellants’ brief 
show that, upon a proper showing that property is ir 
danger of waste, or that a fund is in danger of dissipa¬ 
tion, a contingent remainderman may invoke the protection 
of equity to prevent the threatened injury. But the re¬ 
search of learned counsel is ineffective to discover a single 
case in which such an interest has been held to entitle the 
holder thereof to sue for the possession of the corpus of 
the estate or to recover damages for injury to it. 
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VIII. 

The apportionment is correct. 

By Code D. C., sections 89, 179, the Supreme Court of 
the District is empowered to make rules for the apportion¬ 
ment of proceeds arising from judicial sales and for the 
commutation of dower interests in such proceeds. By 
Equity Rule No. 73 the court has fixed a scale for the 
valuation of such interests, according to which the com¬ 
muted value of a life interest of Mrs. Hine’s age is three- 
eighths of the whole proceeds of the property. 

This proportion of the fund converted by Waggaman is 
precisely what the jury awarded to Mrs. Hine. 

Had the justice who tried the case below been sitting on 
the equity side of the court and been called upon to distrib¬ 
ute this fund, he would have made exactly the same appor¬ 
tionment which is made by the verdict. It is, therefore, 
impossible to impeach the verdict as variant from legal 
principles when the result is identical with that prescribed 
by the law itself. Had the jury by accident adopted some 
method of computation by which the shares had been de¬ 
fined in some other proportion, there might be a question 
whether or not the matter were so exclusively one of fact 
that the award could not be reviewed and tested by legal 
standards. As the case stands, the finding of fact coincides 
to a penny with the standard fixed by law, and there can 
be no ground to question the correctness of the jury’s 
method. 

The principle adopted by the Supreme Court of the Dis¬ 
trict in dealing with similar situations, and followed by the 
jury in dealing with this particular situation, is quite in ac¬ 
cord with the universal practice in such matters. In cases 
of judicial sales, of condemnation, of accidental or malici¬ 
ous damage to property in which successive estates are 
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vested, it is often necessary to provide for apportionment 
between life tenants and remaindermen. 

Where property is damaged by the construction of a 
railroad, the compensation is in some jurisdictions appor¬ 
tioned according to the annuity tables. 

16 Cyc., 661; 

Thompson v. R. R. Co., 8 N. Y., Sup., 641. 

The English rule is to value the life estate at one-third. 

/ 

This is adopted in some of the States. 

16 Cyc., 616, 639; and cases there cited. 

The annuity tables were offered in evidence by the 
plaintiffs on the testimony of an expert actuary, who testi¬ 
fied also as to the values of the several estates calculated 
according to those tables (pp. 39, 40). The tables as print¬ 
ed in Scribner on Dower, were also offered in evidence 
(p. 41). The tables themselves and all the testimony re¬ 
lating and based upon them were on objections made by the 
defendants. 

These annuity tables are in some jurisdictions judicially 
noticed. 

In any jurisdiction they are competent evidence when 
properly proved. And in the Federal courts they are suf¬ 
ficiently proved by the very kind of testimony which the 
plaintiffs offered in this case, the testimony of an expert 
actuary. 

R. R. Co. v. Putnam, 118 U. S., 545. 

Had the expert testimony offered by the plaintiffs been 
admitted, the result would have been even more favorable 
to them than the verdict actually rendered, the evidence 
tending to show a much higher value in both estates than 
that found by the jury. 
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If, by any possibility, the results deducible from the an¬ 
nuity tables had been more favorable to the present appel¬ 
lants than was the computation by the jury without the aid 
of those tables, the error is the fault solely of the appel¬ 
lants themselves, who not only forebore to offer any evi¬ 
dence whatever on the subject, but procured the exclusion 
of the tables and of the expert testimony offered by the 
plaintiffs. 

If it should be held that the jury erred in apportioning 
the fund with respect to the present age of the life tenant, 
rather than as of the date, eight years before, when the 
conversion occurred, the point is not covered by any ex¬ 
ception and so is not available to the appellants. Nor would 
it otherwise be so available, since the supposed error af¬ 
fects only the appellees, who are content with the division 
made by the verdict, and it is immaterial to the appellants 
in what proportion the sum for which they are liable is 
distributed between those entitled to the fund. Moreover, 
the date of the conversion was matter of fact which the 
jury were bound to find; and it can not be said, as matter 
of law, that Waggaman converted the fund when he ceased 
to pay interest thereon rather than at some later date, as 
when he failed to pay over the corpus on demand. And, 
if the date assumed is clearly an erroneous one, the error 
can be declared only as the result of the evidence; and it 
was for the jury to say how far they would credit the tes¬ 
timony as to dates and what effect they would give to it. 

IX. 

Conceding that the verdict is erroneous, the plaintiffs 
are entitled, upon the pleadings alone and without refer¬ 
ence to the jury’s computations, to recover jointly the 
amount fixed by the verdict. 
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The judgment in 218 U. S. concludes all questions in 
the case save such as arise upon the issue joined on the 
defendants' second plea addressed to the right of Mrs. 
Hine. As the plaintiffs’ demurrer extended to all the resi¬ 
due of the matters embodied in the pleas, the judgment sus¬ 
taining that demurrer determines in favor of the plaintiffs 
all objections which were, and all which might have been, 
urged to the plaintiffs’ case as stated in the declaration, 
and disposes of all defenses predicated upon facts stated 
in the pleas save only such as relate to the alleged arrange¬ 
ment between Mrs. Hine and Mr. Waggaman. 

Since the demurrer reaches back to the inception of the 
pleadings and draws in question the merits of the declara¬ 
tion as well as the merits of the pleas to which it is im¬ 
mediately addressed, the judgment of the Supreme Court 
of the United States establishes the sufficiency of the decla¬ 
ration and affirms the right of the plaintiffs to recover on 
the case stated so far as that case is covered by the de¬ 
murrer. 

Since the one plea to which the demurrer did not extend 
had relation only to the interest of Mrs. Hine. it follows 
that the plaintiffs' case so far as it concerns the interest 
of Robert is undefended, and the son in any case entitled 
to a judgment on the pleadings. 

With respect to Mrs. Hine, the only defense pleaded 
is the alleged arrangement whereby she suffered the pro¬ 
ceeds of the sale to remain in the hands of the trustee upon 
his undertaking to pay her interest thereon at the rate of 
five per cent per annum. 

This arrangment, if it had been established by a ver¬ 
dict contrary to that in fact given, would not have availed 
to discharge the defendant surety. 

In order that a surety may be discharged by an agree¬ 
ment for indulgence, or by other dealings between the 
principal and the creditor, the agreement must be a con- 
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tract which is (1st) definite in its terms; (2nd) limited as 
to its duration; and (3rd) based upon a valuable con¬ 
sideration such as would be sufficient to support any other 
contract. The law to this effect is remarkably well settled 
and especially so in this jurisdiction. 

Green v. Lake. 2 Mackey, 162. 180; 

Clark v. Read, 12 App. D. C., 343; 

Reed v. Tierney, 12 App. D. C., 165. 

In this case, as the transaction is slated in the plea, it was 
lacking in all three of these essential constituents. 

The alleged agreement is not averred to be a contract at 
all or even an agreement, but is called merely an arrange¬ 
ment (p. 9), a term which implies, if it does not import, 
the very reverse of definiteness. 

The arrangement is not alleged to have been limited to 
any fixed period, or even to have contemplated any spe¬ 
cific term. As the matter is stated, either party might have 
repudiated it on any day of the five years during which 
the arrangement was maintained. 

The alleged consideration was not valid for any purpose, 
being in fact no consideration at all. The trustee’s under¬ 
taking to pay interest involved no more than he was bound 
to do in the absence of any agreement; and the rate al¬ 
leged, five pei cent, was in fact less than the legal rate for 
which he would have been liable in the absence of any 
agreement on the point. 

The court will take judicial notice that, at the time named, 
the legal rate of interest in this District was six per cent. 
The averment in the plea, that five per cent was a better rate 
than the legal rate—if the plea means to aver that—is un¬ 
true to the judicial knowledge, and will therefore be dis¬ 
regarded by the court. 

Jones v. United States, 137 U. S., 202. 
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Waggaman’s agreement to pay, and his actual payment 
of, interest at the rate stated did not, therefore, bind Mrs. 
Hine to the arrangement. Nor did it preclude the surety 
to insist upon the payment of the fund into court. An 
agreement of this kind will not discharge the surety unless 
it places him in a worse position than he was before. 

Roach v. Summers, 20 Wall., 165. 


The present case, as a whole, is very similar to, and in its 
essential elements identical with, one in Maryland, in which, 
as the result of a like compromising arrangement by the 
life tenant, it was held that her ward, the remainderman, 
was entitled to recover the entire fund from the sureties 
of the trustee. 

Forrester v. State, 46 Md., 154. 

The court below fell into obvious error in telling the 
jury that Waggaman’s agreement to pay five per cent was 
sufficient consideration to make the agreement a binding 
contract (p. 44). Mrs. Hine might, at any time, have can¬ 
celled the supposed arrangement, and might not only have 
insisted upon immediate payment of the fund into court but 
have demanded an additional one per cent per annum for 
the time during which the money had been held by the 
trustee. 

It may be worth while to invite the attention of the court 
to the weakness of the defendants’ evidence in support of 
this plea and to the persuasiveness of Mrs. Hine’s testi¬ 
mony on the point, and to observe that not only was the 
verdict amply supported by the proofs, but that any other 
verdict would have been flagrantly improper (pp. 36, 37. 
38. 41. 42). 

The point, however, now sought to be made is that, in¬ 
dependently of the verdict and upon the pleadings alone, 
the plaintiffs are entitled to judgment. The plea on this 
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subject confesses the matter of the declaration and insuf¬ 
ficiently avoids it. admitting the trustee’s delinquency and 
setting up a defense which, as it is stated, is inadequate and 
unavailable. 

Had, therefore, the verdict found such an arrangement as 
is alleged by the defendants, it would have established only 
the facts alleged in the plea. Those tacts, taken for true, 
being insufficient for avoidance, the plaintiffs would have 
been entitled to judgment non obstante veredicto. 

Stephen on Pleading (Tyler’s Ed.), 126; 

1 Chitty on Pleading, 650; 

Slocum v. Ins. Co., 228 U. S., 364, 381. 

The supposed estoppel, suggested on page 36 of appel¬ 
lants' brief, is therefore to no purpose. If Mrs. Hine ad¬ 
mitted the arrangement set up by Waggaman in his answer 
to the rule laid upon him in the equity cause, and which 
is the same arrangement alleged in the plea, she admitted 
a fact which did not exonerate the surety. 

The supposed admission, moreover, was an admission 
only for the purpose of the then pending proceeding and 
is of no import in another litigation, or even at a later stage 
of the same case. 

Averments and admissions contained in a bill in 
chancery, though express in terms, are not evidence 
of the facts against the party in an action at law. 

Boileau v. Rutlin, 2 Exch., 665; 

Doe v. Sybourn, 7 T. R., 2; 

Taylor v. Cole, 7 T. R., 9. 

An admission made in pleading is made only for 
the purpose of the current case, and can not be pleaded 
or shown in evidence as an estoppel in a subsequent 
action. 

Carter v. James, 13 M. & W., 137. 
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Even in the same case, the admissions made in one 
plea cannot be used against the pleader in respect of 
another plea. 

Glenn v. Sumner. 132 U. S.. 152. 

X. 

Among the questions concluded by the decision in the 
Supreme Court of the United States are all which relate to 
the form in which the action is brought. 

Since the demurrer to the pleas reached back to the decla¬ 
ration, it presented all possible questions as to the right of 
the plaintiffs to sue as they sued. The judgment on that 
demurrer establishes the propriety of the form adopted and 
the right of the plaintiffs to use the name of the United 
States in such a case as is stated by the declaration. 

The right of one, for whose actual or contingent bene¬ 
fit a bond is taken by the United States, thus to sue. and 
without express statutory authority, is otherwise declared 
by the same court. 

Howard v. United States. 184 U. S., 676. 

Mackey v. Coxe, 18 How., 100. 

Brent v. Maryland, 18 Wall., 430. 

Sec. 481, Code D. C., authorizing such a party to sue on 
such a bond in his own name for his own peculiar interest, 
is manifestly merely permissive, and not intended to forbid 
actions cast in the ancient form. And. since the enactment 
of the Code, this court has approved the method of suing 
in the name of the corporate obligee to the use of the 
individual party in interest. 

D. C. v. Ball, 22 App. D. C., 543 (1903). 

It is obvious that where the rights of several plaintiffs 
interested in the breach of an official bond are unascer¬ 
tained, or mutually antagonistic, or dependent upon con- 
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tingencies, or otherwise difficult or impossible of positive 
and exact determination, it may be advantageous, and even 
necessary, for them to sue collectively for the damages in 
solido, using the name of the United States or other cor¬ 
porate obligee for that purpose and for the sake of avoid¬ 
ing the difficulties incident to the indeterminate nature of 
their several interests. At any rate, upon the authorities 
just cited, it is certainly competent for them, if they choose, 
to adopt that mode of procedure. And it may be that, in 
this instance, the form of suit chosen was adopted in the 
view on the part of the use plaintiffs, to avail themselves 
of the advantage suggested, and to avoid the very difficulties 
in respect of apportionment between themselves with which 
the defendants embarrassed the case in the court below and 
seek to embarrass it here. 

XI. 

Likewise determined by the judgment on the demurrer 
are all possible questions as to the sufficiency of the declara¬ 
tion and the right of the plaintiffs to recover upon the case 
stated by them. 

This adjudication includes the plaintiffs’ right to recover 
as the declaration claims, that is to say, jointly and without 
further definition or proof of their several interests than as 
those interests are stated in the record. 

The only question left open is that as to the fact of the 
alleged arrangement between Mrs. Hine and Mr. Wagga- 
tuan. That is manifestly not one which affects the suffi¬ 
ciency of the title as pleaded, and the right to recover as 
claimed, by the plaintiffs. The outstanding plea on this 
point is one in confession and evidence which admits the 
plaintiffs’ right to recover as that right is stated and, as we 
have seen, insufficiently avoids it. 

The issue of fact being disposed of, both by the negative 
finding of the jury and by the recognition of its insufficiency 
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in point of law, the ruling on the demurrer entitles the 
plaintiffs to judgment on the record in the manner in which 
the declaration claims judgment, and without any evidence 
as to the extent or value of their respective interests in the 
fund sued for. 

Independently of the adjudication in this particular case, 
the authorities amply warrant the maintenance of the suit 
without any more precise definition of the several interests 
involved than is offered in the present record. 

Indeed, it may be questioned whether in any case it is 
necessary for the use plaintiff to show his interest in the 
cause of action sued upon, it being sufficient to show a lia¬ 
bility on the part of the dependent to the nominal plaintiff. 

In actions upon private obligations, the interest of the use 
plaintiff need not be shown or proved, and the entry of his 
name may be disregarded, the sole question being as to the 
liability of the defendant to the nominal plaintiff. 

Spalding v. Dodge, <> Mackey, 289. 

Lum v. Robertson, (5 Wall., 280. 

Suydam v. Cannon, 1 Houston, 431. 

State v. Dorsey, 3 Gill and J., 75. 

In the case last cited the Maryland Court of Appeals, after 
stating the doctrine in cases of private bonds, proceeds: 

“And we can perceive no reason why, in the case of 
a public bond, with the privilege secured to any person 
interested to bring suit upon it, there should be any 
difference. * * * There is no necessity, for the 

purposes of the suit, to enter the use, whether it is 
brought for the benefit of an individual or a corpora¬ 
tion; nor, if entered, does it make any difference to the 
defendant how it may vary or change as to the person 
asserting the same right. It does not affect his defense, 
nor can any change of the use become the fit subject 
of a plea. * * * The judgment is in the name of 

the State, and will be for the benefit of whoever is 
entitled to the beneficial interest.” 
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To like effect are: 

Fridge v. State, 3 Gill & J., 103. 

Logan v. State, 39 Md., 188. 

“The judgment is entered in the name of the legal 
plaintiff, and it is nothing to the defendant who may 
be entitled to the equitable interest.” 

Dashiell v. Baltimore, 45 Md., 620. 

Other authorities seem clearly to the effect that there is no 
need at all to indicate the interests, or even the identity, of 
the use plaintiffs, and that the action is maintainable 
upon averments and proof of a liability on the part of the 
defendant to the obligee named in the bond, arising from a 
breach of the condition and without regard to the ascertained 
damages accruing to those named as use plaintiffs. 

Tyler v. Hand, 7 How., 573. 

United States v. Pumphrey, 11 App. D. C., 44. 

XII. 

In this action the declaration discloses in the use plaintiffs 
sufficient interest to warrant their maintenance of a suit on 
the bond, it being shown that they were parties to the equity 
cause in which the bond was given, and therefore entitled, 
without regard to the fact or to the extent of their interest 
in the property, to insist upon the trustee’s performance of 
his duty to return into court the proceeds of the sale (p. 2). 

If the declaration were not sufficient in this respect, its 
defects are amply supplied by the pleas, which very fully 
allege and very exactly define, the respective interests of the 
use plaintiffs in the property which was the subject of the 
equity suit and in the proceeds arising from the sale of that 
property (p. 6). 

The averments of the pleas show that the use plaintiffs 
are, respectively, life tenant and remainderman. They, 
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therefore, have between them the whole estate, and together, 
are entitled to the whole of the fund arising therefrom. 

I he extent of the trustee's delinquency is precisely de¬ 
fined by the accordant averments of the pleadings. The 
amount of this defalcation is the exact measure of the re¬ 
covery to which the plaintiffs are jointly entitled. 

The record itself, therefore, establishes the plaintiffs’ 
light to recover and fixes the amount to which they are 
entitled. It follows that there is no need of either evidence 
or a verdict to warrant judgment in their favor for the sum 
claimed, and this court may disregard all proceedings had 
upon the trial, whether erroneous or correct, and affirm the 
judgment appealed from as the only judgment warranted 
bv the record. 

• Moreover, if it should be held that the use plaintiffs were 
bound to segregate their interests and to prove the valuer 
of their respective shares in the fund, the record as supple¬ 
mented by the bill of exception affords all the materials 
necessary to a judgment in their favor. The pleadings, by 
agreeing averments, show the relationship of the plaintiffs 
to each other and of the fund. The unquestioned evidence 
taken at the trial shows the age of the life tenant and 
supplies the data upon which the apportionment should be 
made. The case is one which, so far as the division of the 
fund is concerned, is precisely provided for by the rule of 
court, the proportions being determined by the age of the 
life tenant. It would, accordingly, have been competent for 
the trial court to have rendered upon the record itself the 
judgment prescribed by the law, even assuming that the 
law requires joint plaintiffs to define the extent of their 
interests as between themselves. And. if the trial court 
should appear to have erred in applying the law to the 
conceded facts, it is competent for this court, as a matter 
of legal mathematics, to correct that error, and to readjust 
the proportions in accordance with correct principle. It 
seems, therefore, quite gratuitous to examine the verdict. 
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or to consider the supposed incompetency of the jury in 
dealing with the matter as one of pure fact. 

As a matter of law. and also of obvious morality, the 
plaintiffs are entitled to the whole fund. To say otherwise 
is to say that Waggaman was entitled to keep a part of the 
fund. And the position of appellants is, that the delinquent 
trustee was entitled to put Mrs. Hine and her son to the 
difficult and doubtful task of proving to an inexpert jury 
the relative values of their shares in the fund, a matter which 
counsel for appellants insist is one essentially indeterminate. 
Had the verdict allowed the plaintiffs sums aggregating less 
than the fund, the trustee would profit, perhaps very ma¬ 
terially, by his own wrong. That the trustee had the right 
thus to benefit himself by his own dereliction to a consider¬ 
able extent, to the extent at least of eight years* interest 
on Robert Hine*s share, is the contention upon which it is 
sought to reverse the judgment; and the only complaint 
against the verdict is that it did not allow the plaintiffs less 
than the amount of their money which the trustee kept back 
from them. 

If the theory of the appellants be correct, the theory upon 
which the case was tried, the values of the plaintiffs’ shares 
was a matter of fact. This was submitted to the jury with¬ 
out error in respect of evidence or instructions: and there is 
no ground upon which to disturb the verdict. 

If the plaintiffs’ theory be sound, the theory submitted 
in the last four heads of this argument, they were entitled to 
judgment upon the record as matter of law, and the pro¬ 
priety of the verdict is immaterial. If the actual judgment 
be found erroneous in respect of the apportionment made, 
that subject is one governed by the law arising upon the 
facts of record, and the error may lie corrected upon legal 
principles, this court giving the judgment which should 
have been given below. 
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In either view, it is submitted that the judgment should be 
affirmed. 

William H. Robeson, 
Charles A. Keigwin, 
Attorneys for the Appellees. 




